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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of 
Cuba, or of the Republic of Mexico, who are actively engaged wholly or in part in prac- 
tice of that branch of the law pertaining to the business of insurance in any of its 
branches, and to Insurance Companies; for the purpose of becoming more efficient in that 
particular branch of the legal profession, and to better protect and promote the interests 
of Insurance Companies authorized to do business in the United States or Dominion of 
Canada or in the Republic of Cuba, or in the Republic of Mexico; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them and Insurance 
Companies generally. 
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HIS is written on the eve of my departure for the Mid-Winter 
Meeting of our Executive Committee. Many matters per- 
taining to future activities of our Association are on the agenda 
for consideration by the Committee. All members of the Com- 
mittee are planning to attend. 

The personnel of the various standing committees for the year 
are listed elsewhere in this issue of the Journal. I have counseled 
with numerous members of the Association as to these appoint- 
ments and have received invaluable assistance from the members 
of the Executive Committee. It is my hope that by associating 
members previously inexperienced in committee work with those 
who are old hands at the business we may broaden the interest in 
the affairs of the Association. Each member of the Executive Com- 
mittee, in addition to his other duties, has graciously agreed to 
accept a position as ex-officio member of one of the standing com- 
mittees. This will provide a tie among the various standing com- 
mittees, which, I am sure, will facilitate their work. 

It is to be noted that the Executive Committee discontinued 
the committee on Unauthorized Practice of Law, and requested 
that I appoint a new standing committee on Automobile Law. I 
have not yet appointed a Legislative Committee or a General 
Legislative Chairman, this being a matter which I desire to take up 
with the Executive Committee at the Mid-Winter Meeting. 

The time and place of our next Annual Convention will be 
selected by the Executive Committee at the Mid-Winter Meeting. 
Our favorite haunt, the Greenbrier at White Sulphur Springs, 
West Virginia, is still unavailable for conventions. I have been 
informed that it is not taking any reservations until 1948. It is 
imperative that we convene early in September at some place able 
to accommodate at least 500 people. Present indications point to 
The Claridge at Atlantic City. The Association was organized at 
Atlantic City in September, 1920, and it might be appropriate 
to return to our birthplace. More as to that later. 


PauL J. McGoucu, 
President. 
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AUTOMOBILE LAW COMMITTEE 


Chairman: Fletcher B. Coleman, State Farm Mu- 


tual Insurance Co., State Farm Mutual Building, 


Bloomington, Illinois. 

Fred S. Ball, Jr., First National Bank Building, 
Montgomery 4, Alabama. 

Kenneth B. Hawkins, 1060 The Rookery, Chicago 
4, Illinois. 

James W. Hughes, Farmers Automobile Insurance 
Exchange, 4680 Wilshire Blvd., Los Angeles 54, 
California. 

John A. Kluwin, 735 N. Water St., Milwaukee 2, 
Wisconsin. 

Denis McGinn, 1103 Escanaba National 
Building, Escanaba, Michigan. 

Rupert G. Morse, Employers Reinsurance Cor- 
poration, Post Office Box 2088, Kansas City 13, 
Missouri. 

Daniel Mungall, General Accident Fire & Life 
Assur. Corp., Ltd., 414 Walnut Street, Philadelphia 
5, Pennsylvania. 

Myrl F. Priest, Anchor Casualty Company, 2700 
University Avenue, St. Paul 4, Minnesota. 

Allen Whitfield, 616 Insurance Exchange Build- 
ing, Des Moines 9, Iowa. 

E. C. Woodard, 1211 North LaSalle Street, Chica- 
go 10, Illinois. 

Ex-Officio: John L. Barton, 1010 First National 
Bank Building, Omaha 2, Nebraska. 

Hugh D. Combs, United States Fidelity & Guar- 
anty Company, Baltimore 3, Maryland. 


Bank 


AVIATION INSURANCE LAW COMMITTEE 


Chairman: Forrest Arthur Betts, Suite 708 Secur- 
ity Building, Los Angeles 13, California. 

E. Smythe Gambrell, Suite 825, The Citizens & 
Southern National Bank Building, Atlanta 3, 
Georgia. 

Arthur B. Geer, 1106 First National Soo-Line 
Building, Minneapolis 2, Minnesota. 

Stanley C. Morris, P. O. Box 1588, Charleston 26, 
West Virginia. 

George Wells Orr, 80 John Street, New York 7, 
New York. 

Leo B. Parker, 900 Waltower Building, Kansas 
City 6, Missouri.+ 

Hal C. Thurman, Braniff Airways, Love Field, 
Dallas 9, Texas. 

John J. Wicker, Jr., 501 Mutual Building, Rich- 
mond 21, Virginia. 

Ex-Officio: W. Percy McDonald, Commerce Title 
Building, P. O. Box 123, Memphis 1, Tennessee. 


CASUALTY INSURANCE COMMITTEE 


Chairman: Joseph A. Spray, 727 W. Seventh St., 
Room 340, Los Angeles 14, California. 

Palmer Benson, St. Paul Mercury Indemnity Co., 
111 W. Fifth St., St. Paul 2, Minnesota. . 

Herbert L. Bloom, Lumbermens Mutual Casualty 
Company, Mutual Ins. Bld., 4750 Sheridan Road, 
Chicago 40, Illinois. 


Me 
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Harold J. Carroll, 630 Midland Bank Building, 
Minneapolis 1, Minnesota. . . 

John Paul Faude, Aetna Life Affiliated Compan- 
ies, 151 Farmington Ave., Hartford, Connecticut. 

J. A. Gooch, Sinclair Building, Fort Worth 2, 
Texas. 

John R. Kitch, General Counsel, Security Mu- 
tual Casualty Co., 105 S. LaSalle St., Borland Bldg., 
Chicago 3, Illinois. 

William F. Knowles, Suite 515, Lathrop Build- 
ing, Kansas City 6, Missouri. 

W. Edwin Moser, 330 Pierce Building, St. Louis 
2, Missouri. 

G. L. Reeves, Stovall 
Tampa 1, Florida. 

Ex-Officio: L. Duncan Lloyd, 135 South LaSalle 
St., Chicago 3, Illinois. 


Professional Building, 


FIDELITY & SURETY LAW COMMITTEE 


Chairman: George M. Weichelt, 1111 The Rook- 
ery Building, 209 S. LaSalle Street, Chicago 4, 
Illinois. 

George Arthur Blanchet, 99 John Street, New 
York City 7, New York. 

Walter A. Mansfield, 909-10 Lafayette Building, 
Detroit 26, Michigan. 

J. Harry Schisler, Fidelity Building, Baltimore 3, 
Maryland. 

John J. Sexton, 534 Minnesota Building, St. Paul 
1, Minnesota. 

Lowell Taylor, Commerce Title Building, Mem- 
phis 3, Tennessee. 

Ex-Officio: Henry W. Nichols, Vice President 
and General Counsel National Surety Corporation, 
4 Albany St., New York 6, New York. 


FINANCE COMMITTEE 


Chairman: Kenneth P. Grubb, 828 North Broad- 
way, Milwaukee 2, Wisconsin. 

Clarence W. Heyl, 809 Central National Bank 
Building, Peoria, Illinois. 

L. Duncan Lloyd, 135 South LaSalle Street, 
Chicago 3, Illinois. 


FIRE AND MARINE INSURANCE COMMITTEE 


Chairman: H. Reid DeJarnette, First National 
Bank Building, Miami 32, Florida. 

George Eugene Beechwood, 1507 Packard Bidg., 
Philadelphia 2, Pennsylvania. 

Lester P. Dodd, Dime Building, Detroit 26, 
Michigan. 

Frank H. Durham, 1440 Northwestern Bank 
Building, Minneapolis 2, Minnesota. 

Cassius E. Gates, Central Building, Seattle 4, 
Washington. 

Newton Gresham, State National Bank Building, 
Houston 2, Texas. 

Alfred Rode, 1401 Joseph Vance Building, Seattle 
1, Washington. 

Robert E. Seiler, Joplin National Bank Building, 
Joplin, Missouri. 
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C. B. Snow, Deposit Guaranty Bank Building, 
Jackson, Mississippi. 

Ex-Officio: Alvin R. Christovich, American Bank 
Building, New Orleans 12, Louisiana. 


HEALTH AND ACCIDENT INSURANCE 
COMMITTEE 

Chairman: Lon Hocker, Jr., 407 N. 8th St., St. 
Louis 1, Missouri. 

F. Roland Allaben, 408 Federal Square Building, 
Grand Rapids 2, Michigan. 

Martin J. Dinkelspiel, 14th Floor, Pacific National 
Bank Building, 333 Montgomery Street, San Fran- 
cisco 4, California. 

Robert C. Grelle, 105 Monona Avenue, Madison 
3, Wisconsin. 

Dale C. Jennings, 1101 Berger Building, Pitts- 
burgh 19, Pennsylvania. 

James E. Kelley, 425 Hamm Building, St. Paul 2, 
Minnesota. 

J. E. Montague, 1000 Alworth Building, Duluth, 
Minnesota. 

Andrew W. Parnell, 
Appleton, Wisconsin. 

V. J. Skutt, 3316 Farnam Street, Omaha, Ne- 
braska. 

Joseph R. Stewart, Kansas City Life Insurance 
Company, 3520 Broadway, Kansas City 10, Missouri. 

Ex-Officio: Price H. Topping, Guardian Life In- 
surance Company of America, 50 Union Square, 
New York 3, New York. 


HIGHWAY SAFETY AND FINANCIAL 
RESPONSIBILITY COMMITTEE 

Chairman: Thomas P. Harvey, Travelers Insur- 
ance Company, 700 Main Street, Hartford 15, 
Connecticut. 

Victor C. Gorton, General Counsel, Allstate In- 
surance Company, 20 North Wacker Drive, Chi- 
cago 6, Illinois. 

Herbert W. J. Hargrave, 68 William Street, New 
York, New York. 

Joseph W. Henderson, 1910 Packard Building, 
Philadelphia 2, Pennsylvania. 

Raymond Hildebrand, Glendive, Montana. 

William A. Kelly, 1110 First Central Tower, 
Akron 8, Ohio. 

Geoffrey P. Mahoney, 2120 Rand Tower, Minne- 
apolis 2, Minnesota. 
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George T. Shannon, 700 Tampa Theatre Build- 
ing, Tampa 2, Florida. 

Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City, New Jersey. 

Ex- -Officio: Lowell White, 550 Equitable Build- 
ing, Denver 2, Colorado. 


HOME OFFICE COUNSEL 

Chairman: Milton A. Albert, New Amsterdam 
Casualty Company, 227 St. Paul Street, Baltimore 3, 
Maryland. 

Patrick F. Burke, Vice-President, Indemnity In- 
surance Co. of North America, 1600 Arch Street, 
Philadelphia 1, Pennsylvania. 

Herbert F. Dimond, Supervising Attorney, Fidel- 
ity and Cas. Co. of New York, 80 Maiden Lane, 
New York 8, New York. 

Wilson C. Jainsen, Hartford Accident & Indemn- 
ity Company, 690 Asylum Street, Hartford, Con- 
necticut. 

Franklin J. Marryott, Liberty Mutual Insurance 
Company, 175 Berkeley Street, Boston 17, Massa- 
chusetts. 

J. Mearl Sweitzer, Employers Mutual Liability 
Insurance Co,, 407 Grant Building, Wausau, Wis- 
consin. 

Thomas W. Wassell, Interurban Building, Dallas 
1, Texas. 

Ex-Officio: L. J. Carey, Michigan Mutual Liabil- 
ity Company, 163 Madison Avenue, Detroit 26, 
Michigan. 

Henry W. Nichols, Vice-President and General 
Counsel National Surety Corporation, 4 Albany St., 
New York 6, New York. 


LIFE INSURANCE COMMITTEE 

Chairman: Gerald M. Swanstrom, The North- 
western Mutual Life Insurance Co., 720 E. Wiscon- 
sin Ave., Milwaukee 2, Wisconsin. 

Oliver R. Beckwith, Aetna Casualty & Surety 
Co., 151 Farmington Ave., Hartford, Connecticut. 

Ray E. Cummins, 330 Minnesota Building, St. 
Paul, Minnesota. 

Torrey DeWitt Dodson, Attorney, Metropolitan 
Life Insurance Co., | Madison Avenue, New York 
10, New York. 

Elias Field, 15 State Street, Boston 9, Massa- 
chusetts. 

David J. Kadyk, 135 §S. LaSalle Street, Chi- 
cago 3, Illinois. 

Ralph Waldo Malone, 508-14 Southland Life 
Building, Dallas 1, Texas. 

M. L. Mershon, Box 1390, Miami 8, Florida. 

Harry T. Poore, Fidelity muon Trust Building, 
Knoxville 02, Tennessee. 

Philip J. Schneider, 1318 Union ‘Central Building, 
Cincinnati 2, Ohio. 

O. O. Touchstone, 1108 Magnolia Building, Dal- 
las 1, Texas. 

W. Calvin Wells, III, Lamar Life Bldg., Jack- 
son 102, Mississippi. 

Ex-Officio: Kenneth P. Grubb, 828 N. Broadway, 
Milwaukee 2, Wisconsin. 


MEMORIAL COMMITTEE 
Chairman: Elias Field, 15 State Street, Boston 9, 
Massachusetts. 
Milton -L. Baier, Merchants Mutual Casualty 
Company, 268 Main Street, Buffalo, New York. 
Will R. Manier, Jr., Baxter Building, Nashville 
3, Tennessee. 
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Arthur G. Powell, Citizens & Southern National 
Bank Building, Atlanta 3, Georgia. 

John M. Slaton, 22 Marietta Street Building, At- 
lanta 3, Georgia. 


PRACTICE AND PROCEDURE COMMITTEE 

Chairman: Clinton M. Horn, 28th Floor, Termi- 
nal Tower, Cleveland 13, Ohio. 

William H. Freeman, 1167 Northwestern Bank 
Building, Minneapolis 2, Minnesota. 

Joseph Hinshaw, 1 N. LaSalle St., Chicago 2, 
Illinois. 

William E. Knepper, 5 East Long Street, Co- 
lumbus 15, Ohio. 

Lionel P. Kristeller, 744 Broad Street, Newark 2, 
New Jersey. 

Erwin W. Roemer, 33 S. Clark St., Chicago 3, 
Illinois. 

Ex-Officio: Wayne E. Stichter, 9th Floor, Home 
Bank Building, Toledo 4, Ohio. 


SPECIAL ADVISORY COMMITTEE 

Chairman: F. B. Baylor, 1204 Sharp Building, 
Lincoln 8, Nebraska. 

Oscar J. Brown, 1603-1604 State Tower Building, 
Syracuse 2, New York. 

M. N. Chrestman, Republic Bank Building, 
Dallas 1, Texas. 

Milo H. Crawford, Dime Building, Detroit 26, 
Michigan. 

J. Roy Dickie, 2415 Grant Building, Pittsburgh 
19, Pennsylvania. 

Pat H. Eager, Jr., Standard Life Building, Jack- 
son 105, Mississippi. 

Gerald P. Hayes, 735 North Water Street, Mil- 
waukee 2, Wisconsin. 

Walter R. Mayne, 506 Olive Street, St. Louis 1, 
Missouri. 

P. E. Reeder, 4600 Mill Creek Parkway, Kansas 
City 2, Missouri. 

Willis Smith, Security Bank Building, Raleigh, 
North Carolina. 

Ex-Officio: George W. Yancey, 1007 Massey Build- 
ing, Birmingham 3, Alabama. 


WORKMEN'S COMPENSATION AND UNEM- 
PLOYMENT INSURANCE COMMITTEE 

Chairman: John D. Randall, American Trust 
Building, Cedar Rapids, Iowa. 

Percy N. Browne, Box 1533, 
Louisiana. 

Kenneth B. Cope, 1110 First National Bank 
Building, Canton 2, Ohio. 

George H. Detweiler, 2518-27 Lewis Tower, 
Fifteenth and Locust Streets, Philadelphia 2, 
Pennsylvania. 

Robert T. Luce, 208 S. LaSalle Street, Chicago, 
Illinois. 

Joseph W. Popper, Persons Building, Macon, 
Georgia. 

. John D. Randall, American Trust Building, 
Cedar Rapids, Iowa. 

Ernest A. Rich, 826 First National Soo-Line 
Building, Minneapolis 2, Minnesota. 

Albert E. Zarlengo, 1020 First National Bank 
Building, Denver, Colorado. 

Ex-Officio: Clarence W. Heyl, 809 Central Na- 
tional Bank Building, Peoria 2, Illinois. 

ENTERTAINMENT COMMITTEE 

Chairman: ]. Harry LaBrum, 1507 Packard Build- 

ing, Philadelphia 2, Pennsylvania. 


Shreveport, 
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Vice-Chairman: John M. Niehaus, 1 N. LaSalle 
St., Chicago 2, Illinois. 

John H. Anderson, Jr., Security Bank Building, 
Raleigh, North Carolina. 

Mrs. Oscar J. Brown, Syracuse, New York. 

Mrs. Frank X. Cull, Cleveland, Ohio. 

Torrey DeWitt Dodson, 1 Madison Avenue, New 
York 10, New York. P 

Gallitzen A. Farabaugh, 301-309 St. Joseph Bank 
Building, South Bend 11, Indiana. 

Mrs. F. Carter Johnson, Jr., New Orleans, Louis- 
iana. 

Mrs. L. Duncan Lloyd, Chicago, Illinois. 


GOLF COMMITTEE 

Chairman: John H. Anderson, Jr., Security Bank 
Building, Raleigh, North Carolina. 

Leslie P. Beard, 1912 American Bank Building, 
New Orleans 12, Louisiana. 

Melvin M. Roberts, 1026 Guardian Building, 
Cleveland, Ohio. 

Albert C. Schlipf, 714 First National Bank Build- 
ing, Springfield, Mlinois. 

Harvey E. White, Citizens Bank Building, Nor- 
folk 10, Virginia. 

Ex-Officio: Pat H. Eager, Jr., Standard Life Build- 
ing, Jackson 105, Mississippi. 


LADIES’ BRIDGE COMMITTEE 

Chairman: Mrs. L. Duncan Lloyd, Chicago, 
Illinois. 

Mrs. Fletcher B. Coleman, Bloomington, Illinois. 

Mrs. William H. Freeman, Minneapolis, Minne- 
sota. 

Mrs. David I. McAlister, Washington, Pa. 

Mrs. Denis McGinn, Sscanaba, Michigan. 

Mrs. R. W. Shackleford, Tampa, Florida. 

Mrs. J. Mearl Sweitzer, Wausau, Wisconsin. 


LADIES’ GENERAL ENTERTAINMENT 
COMMITTEE 
Chairman: Mrs. Oscar J. Brown, Syracuse, New 
York. 

Mrs. Milo H. Crawford, Detroit, Michigan. 
Mrs. J. Roy Dickie, Pittsburgh, Pennsylvania. 
Mrs. Pat H. Eager, Jr., Jackson, Mississippi. 
Mrs. Gerald P. Hayes, Milwaukee, Wisconsin. 
Mrs. Walter R. Mayne, St. Louis, Missouri. 
Mrs. Robert M. Nelson, Memphis, Tennessee. 
Mrs. Willis Smith, Raleigh, North Carolina. 


LADIES’ GOLF COMMITTEE 
Chairman: Mrs. Frank X. Cull, Cleveland, Ohio. 
Mrs. Raymond N. Caverly, New York, New York. 


TENNIS COMMITTEE 
Chairman: Torrey DeWitt Dodson, 1 Madison 
Avenue, New York 10, New York. 
Wilson C. Jainsen, 690 Asylum Street, Hartford, 
Connecticut. 
Price H. Topping, 50 Union Square, New York 
3, New York. 


TRAP SHOOTING AND SKEET SHOOTING 
COMMITTEE 

Chairman: Gallitzen A. Farabaugh, 301-309 St. 
Joseph Bank Building, South Bend 11, Indiana. 

James T. Blair, Bacon Building, Jefferson City, 
Missouri. 

Richard B. Montgomery, Jr., 1103.6 Maritime 
Building, New Orleans 12, Louisiana. 

Ex-Officio: Clarence W. Heyl, 809 Central Na- 
tional Bank Building, Peoria 2, Illinois. 
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State Membership Committees, 1946-1947 


ALABAMA 
Chairman: Hobart Grooms, 408 First National 
Bidg., Birmingham 3, Alabama. 
Fred S. Ball, Jr., First National Bank Bldg., 
Montgomery 4, Alabama. 
George W. Yancey, 1007 Massey Bldg., Birming- 
ham 3, Alabama. 


ARIZONA 
Chairman: Harold L. Divelbess, Professional 
Building, Phoenix, Arizona. 
Theodore G. McKesson, Luhrs Tower, Phoenix, 
Arizona. 
Frederic G. Nave, Valley National Bank Building, 
Tucson, Arizona. 


ARKANSAS 
Chairman: A. L. Barber, 1408-12 Donaghey Bldg., 
Little Rock, Arkansas. 
John M. Smallwood, Bank of Russellville Build. 
ing. Russellville, Arkansas. 
Edward L. Wright, Box 1260, 1025 Pyramid Build- 
ing, Little Rock, Arkansas. 


CALIFORNINA 
Northern 

Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco 4, California. 

E. D. Bronson, Mills Tower, 220 Bush Street, 
San Francisco 4, California. 

Lester M. Caldwell, 401 California Street, San 
Francisco, California. : 


CALIFORNIA 
Southern 

Chairman: Forrest Arthur Betts, Suite 708, Se- 
curity Building, Los Angeles 13, California. 

Lasher B. Gallagher, 458 South Spring Street, 
Los Angeles 13, California. 

Joseph A. Spray, 727 W. Seventh Street, Room 
340, Los Angeles 14, California. 


CANADA 
Chairman: W. C. Davidson, Lumsden Bldg., 
Toronto 2, Ont., Canada. 
Robert D. Guy, Electric Railway Chambers, 
Winnipeg, Manitoba, Canada. 
Roger Lacoste, 221 St. James Street, West, Mon- 
treal 1, Canada. 


COLORADO 


Chairman: Lowell White, 550 Equitable Building, 
Denver 2, Colorado. 

Edgar McComb, First National Bank Bldg., 
Denver 2, Colorado. 

Godfrey Nordmark, 1020 First National Bank 
Bldg., Denver 2, Colorado. 


CONNECTICUT 


Chairman: Thomas P. Harvey, 700 Main Street, 
Hartford 15, Connecticut. 

Joseph F. Berry, 750 Main Street, Hartford 3, 
Connecticut. 

Wilson C. Jainsen, Hartford Acc. & Ind. Co., 
690 Asylum St., Hartford, Connecticut. 





DELAWARE 
Chairman: James R. Morford, 212 Delaware Trust 
Building, Wilmington 28, Delaware. 
Abel Klaw, DuPont Building, Wilmington, Dela- 
ware. 
William Prickett, 404 Equitable Bldg., Wilming- 
ton 7, Delaware. 


DISTRICT OF COLUMBIA 
Chairman: Henry I. Quinn, Woodward Building, 
Washington 5, D. C. 
Frank F. Nesbit, Metropolitan Bank Bldg., Wash- 
ington 5, D. C. 
Charles E. Pledger, Jr., Wash. Bldg., 15th Street 
and N. Y. Ave., N.W., Washington, D. C. 


FLORIDA 
East Coast 
Chairman: James A. Dixon, First National Bank 
Bldg., Miami 32, Florida. 
Charles Cook Howell, Jr., 601 Atlantic National 
Bank Bldg., Jacksonville 2, Florida. 
Miller Walton, 913 Alfred I. DuPont Bidg., 
Miami, Florida. 


FLORIDA 
West Coast 
Chairman: R. W. Shackleford, 700 Tampa The- 
atre Building, Tampa 2, Florida. 
J. Lance Lazonby, Baird Office Bldg., Gainesville, 
Florida. 
Morris E. White, Citizens Building, Tampa 2, 
Florida. 


GEORGIA 
Chairman: John M. Slaton, 22 Marietta Street 
Bidg., Atlanta 3, Georgia. 
James S. Bussey, Southern Finance Bldg., Augusta, 
Georgia. 
Joseph W. Popper, Persons Building, Macon, 
Georgia. 


HAWAII 
Chairman: Eugene H. Beebe, Bishop Trust Bldg., 
Honolulu, Hawaii. 
IDAHO 
Chairman: R. P. Parry, Fidelity National Bank 
Bidg., Box 534, Twin Falls, Idaho. 
E. B. Smith, Idaho Bldg., Boise, Idaho. 


ILLINOIS 
Chairman: Thomas M. Coen, Security Mutual 
Cas. Co., 105 S. LaSalle St., Chicago 3, Illinois. 
William D. Knight, Central National Bank Build- 
ing, Rockford, Illinois. 
L. Duncan Lloyd, 135 S. LaSalle St., Chicago 3, 
Illinois. 


INDIANA 

Chairman: Hugh E. Reynolds, 750 Consolidated 
Bldg., Indianapolis 4, Indiana. 

Robert A. Adams, Fletcher Trust Bldg., Indian- 
apolis 4, Indiana. 

Harry P. , Jr., Farmers Mutual Liab. Co., 
2105 N. Meridian St., Indianapolis 7, Indiana. 

Gallitzen A. Farabaugh, 301-309 St. Joseph Bank 
Building, South Bend 11, Indiana. 
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IOWA 


Chairman: John D. Randall, American Trust 
Bldg., Cedar Rapids, Iowa. 

Oliver H. Miller, Suite 403, Equitable Bldg., 
Des Maines, Iowa. 

Carl C. Riepe, 506-13 Tama Bldg., Burlington, 
iowa. 


KANSAS ; 
Chairman: Allen Meyers, New England Bildg., 
Topeka, Kansas. 
W. E. Stanley, 830 First National Bank Building, 
Wichita 2, Kansas. 
Robert L. Webb, National Bank of Topeka 
Building, Topeka, Kansas. 


KENTUCKY 
Chairman: Robert P. Hobson, 1805-26 Kentucky 
Home Life Building, Louisville 2, Kentucky. 
R. W. Keenon, 504 Security Trust Co., Lexington 
15, Kentucky. 
Leslie W. Morris, Farmers Deposit Bank Bldg., 
216 W. Main St., Frankfort, Kentucky. 


LOUISIANA 
Chairman: Alvin R. Christovich, American Bank 
Building, New Orleans 12, Louisiana. 
Leslie P. Beard, 1912 American Bank Building, 
New Orleans 12, Louisiana. 
Alfred Charles Kammer, Hibernia Bank Building, 
New Orleans 12, Louisiana. 


MAINE 
Chairman: Clement F. Robinson, 85 Exchange 
Street, Portland 3, Maine. 
William B. Mahoney, 120 Exchange Street, Port- 
land 3, Maine. 
James E. Mitchell, Eastern Trust Building, Ban- 
gor, Maine. 


MARYLAND 

Chairman: Milton A. Albert, New Amsterdam 
Casualty Company, 227 St. Paul St., Baltimore 3, 
Maryland. 

E. Kemp Cathcart, Maryland Casualty Company, 
701 W. 40th St., Baltimore 3, Maryland. 

Charles T. LeViness, III, 1412 Munsey Building, 
Baltimore 2, Maryland. 


MASSACHUSETTS 

Chairman: Franklin J. Marryott, Liberty Mutual 
Insurance Company, 175 Berkeley Street, Boston 
17, Massachusetts. 

Elias Field, 15 State Street, Boston 9, Massa- 
chusetts. 

John F. Handy, Assistant General Counsel, 
Massachusetts Mutual Life Insurance Co., 1295 
State Street, Springfield, Massachusetts. 

Charles W. Proctor, 390 Main Street, Worcester 8, 
Massachusetts. 


MICHIGAN 

Chairman: George H. Cary, 1822-23 Ford Build- 
ing, Detroit, 26, Michigan. 

Paul E. Cholette, 10th Floor, Peoples National 
Bank Bidg., Grand Rapids, Michigan. 

Ferdinand D. Heilman, Bearinger Building, Sagi- 
naw, Michigan. 

Ralph B. Lacey, Dime Bldg., Detroit 26, Michi- 
gan. 
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MINNESOTA 

Chairman: F. H. Durham, 1440 Northwestern 
Bank Building, Minneapolis 2, Minnesota. 

Ernest A. Rich, 826 First National Soo-Line Build- 
ing, Minneapolis 2, Minnesota. 

John J. Sexton, 534 Minnesota Building, St. 
Paul 1, Minnesota. 


MISSISSIPPI 


Chairman: Pat H. Eager, Jr., 1001 Standard Life 
Building, Jackson 105, Mississippi. 

C. B. Snow, Deposit Guaranty Bank Building, 
Jackson, Mississippi. 

W. Calvin Wells, III, Lamar Life Building, Jack- 
son 102, Mississippi. 


MISSOURI 


Chairman: Frank C. Mann, 910 Landers Bldg., 
Springfield, Missouri. 

George E. Heneghan, 418 Olive St., St. Louis 2, 
Missouri. 

James E. Nugent, 17th Floor, Bryant Bidg., 
Kansas City 6, Missouri. 


MONTANA 


Chairman: J. W. Speer, First National Bank 
Building, Great Falls, Montana. 

W. Jj. Jameson, Box 2109, Electric Building, 
Billings, Montana. 


NEBRASKA 


Chairman: Don W. Stewart, 1412 Sharp Build- 
ing, Lincoln 8, Nebraska. 

John L. Barton, 1010 First National Bank Build- 
ing, Omaha 2, Nebraska. 

Paul P. Chaney, First National Bank Building, 
Falls City, Nebraska. 


NEVADA 


Chairman: John T. McLaughlin, 309 First Na- 
tional Bank Building, Reno. Nevada. 

William C. Sanford, 153 North Virginia Street, 
Reno, Nevada. 


NEW HAMPSHIRE 


Chairman: Louis Eliot Wyman, 45 Market St., 
Manchester, New Hampshire. 

Stanley M. Burns, Strafford Bank Bldg., Dover, 
New Hampshire. 

Maurice F. Devine, 201-211 Bell Bidg., 922 Elm 
Street, Manchester, New Hampshire. 


NEW JERSEY 


Chairman: Lionel P. Kristeller, 744 Broad Street, 
Newark 2, New Jersey. 

Frank T. Lloyd, Jr., S. W. Fourth & Market 
Streets, Camden, New Jersey. 

Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City, New Jersey. 


NEW MEXICO 


Chairman: Pearce Coddington Rodey, P. O. Box 
558, Albuquerque, New Mexico. 

Lake Jenkins Frazier, 124 W. Fourth St., Box 942, 
Roswell, New Mexico. 

Carl H. Gilbert, Bishop Bldg., Sante Fe, New 
Mexico. 








Page 8 





NEW YORK 
Up-State 

Chairman: James M. O'Hara, 309 Foster Bldg., 
Utica, New York. 

Milton L. Baier, Merchants Mutual Casualty Co., 
268 Main St., Buffalo, New York. 

Donald Gallagher, 901 Home Savings Bank Build- 
ing, 11 N. Pearl Street, Albany 7, New York. 

John H. Hughes, Onondaga County Savings Bank 
Building, Syracuse 2, New York. 


NEW YORK 
Down-State 
Chairman: Raymond N. Caverly, Fidelity & 
Casualty Co. of New York, 80 Maiden Lane, New 
York 8, New York. 
Oliver K. King, Peoples Bank Building, White 
Plains, New York. 
Henry W. Nichols, National Surety Corp., 4 
Albany St., New York 6, New York. 
Victor Davis Werner, Suite 2304-19 Rector Street, 
New York 6, New York. 


NORTH CAROLINA 
Chairman: Willis Smith, Security Bank Bldg., 
Raleigh, North Carolina. 
William B. Campbell, Tidewater Building, Wil- 
mington, North Carolina. 
Charles H. Gover, 500 Law Building, Charlotte 
2, North Carolina. 


NORTH DAKOTA 


Chairman: Clyde L. Young, First National Bank 
Building, Lock Drawer 269, Bismarck, North 
Dakota. 

Herbert G. Nilles, 504 Black Bldg., Fargo,.North 
Dakota. 

John F. Sullivan, First National Bank Bldg., 
Mandan, North Dakota. 


OHIO 


Northern 
Chairman: Kenneth B. Cope, 1110 First National 
Bank Building, Canton 2, Ohio. 
Frank M. Cobourn, Ohio Building, Toledo 4, 
Ohio. 
Ellis Raymond Diehm, 1156-1157 Union Com- 
merce Building, Cleveland 14, Ohio. 


OHIO 
Southern 
Chairman: William E. Knepper, 5 East Long 
Street, Columbus 15, Ohio. 
William G. Pickrel, 612-20 The Gas & Electric 
Building, Dayton 2, Ohio. 
Philip J. Schneider, 1318 Union Central Building, 
Cincinnati 2, Ohio. 


OKLAHOMA 
Chairman: H. L. Smith, Kennedy Building, Tulsa 
3, Ok’ahoma. 
James D. Fellers, 3111 APCO Tower, Oklahoma 
City 2, Oklahoma. 
Welcome D. Pierson, 1515 First National Build- 
ing, Oklahoma City 2, Oklahoma. 


PENNSYLVANIA 
Western 
Chairman: J. Roy Dickie, 2415 Grant Building, 
Pittsburgh 19, Pennsylvania. 
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Zeno F. Henninger, 6 W. Diamond Street, Butler, 
Pennsylvania. 

Dale C. Jennings, 1101 Berger Building, Pitts- 
burgh 19, Pennsylvania. 


PENNSYLVANIA 
Eastern 

Chairman: Joseph W. Henderson, 1910 Packard 
Building, Philadelphia 2, Pennsylvania. 

Henry L. Snyder, 510 Hamilton Street, Allentown, 
Pennsylvania. 

Douglass D. Storey, 16 North Market Square, 
Harrisburg, Pennsylvania. 


RHODE ISLAND 
Chairman: Francis V. Reynolds, 724 Industrial 
Trust Building, Providence 3, Rhode Island. 
Henry M. Boss, 702 Turks Head Bldg., Providence 
3, Rhode Island. 
Harold R. Semple, 208 Turks Head Bldg., Provi- 
dence 3, Rhode Island. 


SOUTH CAROLINA 
Chairman: Benjamin Allston Moore, 1 Broad 
Street, Charleston 3, South Carolina. 
Pinckney L. Cain, 1001-1006 Palmetto Building, 
Columbia F, South Carolina. 
George L. Buist Rivers, 28 Broad Street, Box 903, 
Charleston, South Carolina. 


SOUTH DAKOTA 

Chairman: Karl Goldsmith, Pierre National Bank 
Building, Pierre, South Dakota. 

F. G. Warren, Boyce Building, Sioux Falls, South 
Dakota. 

TENNESSEE 

Chairman: Harry T. Poore, Fidelity Bankers 
Trust Building, Knoxville 02, Tennessee. 

Will R: Manier, Jr., Baxter Building, 216 Union 
Street, Nashville 3, Tennessee. 

Robert M. Nelson, Columbian Mutual Tower, 
Memphis 3, Tennessee. 


TEXAS 
North 
Chairman: Robert B. Holland, 300 Gulf States 
Building, Dallas 1, Texas. 
J. A. Gooch, Sinclair Building, Fort Worth 2, 
Texas. 
Bert King, Suite 430, Allison Duncan Building, 
Wichita Falls, Texas. 


TEXAS 
South 
Chairman: Newton Gresham, State National Bank 
Bldg., Houston 2, Texas. 
Lamar Cecil, Perlstein Building, Beaumont, 
Texas. 
Sylvan Lang, 2417 Transit Tower, San Antonio 
5, Texas. 


UTAH 


Chairman: Edwin B. Cannon, 1218 Continental 
Bank Building, Salt Lake City, Utah. 

Paul H. Ray, Suite 921, Kearns Bldg., Salt Lake 
City 1, Utah. 

Dan B. Shields, 419 Judge Bldg., Salt Lake City 
1, Utah. 
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VIRGINIA 
Chairman: John J. Wicker, Jr., 501 Mutual 
Building, Richmond 21, Virginia. 
Leonard G. Muse, 306-17 Boxley Bldg., Roanoke 
4, Virginia. 
Harvey E. White, Citizens Bank Bldg., Norfolk 
10, Virginia. 


WASHINGTON 
Chairman: Payne Karr, Room 1210, 1411 4th 
Avenue Building, Seattle 1, Washington. 
Cassius E. Gates, 6th Floor, Central Building, 
Seattle 4, Washington. 
R. E. Lowe, 622 Spokane & Eastern Building, 
Spokane 8, Washington. 


WEST VIRGINIA 
Chairman: Stanley C. Morris, P. O. Box 1588, 
Charleston 26, West Virginia. 
Russell B. Goodwin, 800 Riley Law Building, 
Wheeling, West Virginia. 
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Clarence E. Martin, The Peoples Trust Building, 
Martinsburg, West Virginia. 


WISCONSIN 
Chairman: Kenneth P. Grubb, 828 North Broad- 
way, Milwaukee 2, Wisconsin. 
Robert C. Grelle, 105 Monona Ave., Madison 3, 
Wisconsin. 
J. Mearl Sweitzer, Employers Mutual Liability 
Ins. Co., 407 Grant Building, Wausau, Wisconsin. 


WYOMING 
Chairman: Clarence A. Swainson, Hynds Build- 
ing, Cheyenne, Wyoming. 
CUBA 
Chairman: Guillermo Diaz Romanach, The Trust 
Company Building, Havana, Cuba, Obispo No. 53. 


PANAMA 
Chairman: Charles E. Ramirez, 6 Tivoli Avenue, 
P. O. Box 124, Ancon, Canal Zone. 


Greetings Extended by Paul J. McGough, President of The 
International Association of Insurance Counsel to Insurance 
Section of American Bar Association 1946 Annual 
Meeting, Atlantic City, New Jersey 


on behalf of the International Associa- 
tion of Insurance Counsel and deeply ap- 
preciate this opportunity to greet you. As 
I look about this room and note the many 
familiar faces of men with whom I have 
been associated for many years, both in 
the work of this Insurance Section and in 
the Insurance Counsel Association, I am 
reminded of the numerous and close ties 
which have existed through the years be- 
tween these two groups. With so many 
ties of mutual interest it is with the sin- 
cerest pleasure that I extend to you the 
greetings of our Association. 

Both this group and the Insurance Coun- 
sel group owe their existence to the growing 
importance—and growing complexity—of 
insurance and insurance law. 

The International Association of Insur- 
ace Counsel was founded in 1920 and in- 
cludes in its membership attorneys not only 
of the United States but of our sister coun- 
tries of Canada, Mexico, Hawaii, Cuba and 
the Canal Zone. Through the quarter cen- 
tury of its existence our Association has 
seen insurance become increasingly import- 
ant not only to business generally but to 
practically every individual. During that 


I AM very pleased to appear before you 


time our Association has had under con- 
sideration many subjects of vital interest 
in the field of insurance law, and we feel 
that through the free interchange of sugges- 
tions and ideas in committee work and 
otherwise we have better qualified ourselves 
to serve our insurance clients. As you 
know, our members have written many arti- 
cles on matters of current interest in the 
field of insurance law which have been 
published in our quarterly publication, The 
Insurance Counsel Journal. I know that 
each and every one of you will be most in- 
terested in hearing that through the gen- 
erosity of the West Publishing Company a 
Cumulative Index to the articles which 
have appeared in our Journal for the past 
18 years is now being prepared. This in- 
dex, I am sure, will prove to be of immea- 
surable value as a working tool to the in- 
surance world, and to lawyers and others 
who are faced with problems in this field. 
This Cumulative Index will soon be avail- 
able to the membership, and I think all 
of you will be most interested in examin- 
ing it when it comes off the press. 

It was 13 years ago that the American Bar 
Association came to the conclusion that the 
problems of insurance law had become of 
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such wide interest and so varied and com- 
plex that it called for the formation of a 
separate new Section in Insurance Law. 
The correctness of this conclusion was im- 
mediately evident. The newly formed Sec- 
tion became from the very start one of the 
largest Sections of the American Bar Asso- 
ciation. ‘Today it has about 3,250 mem- 
bers. The outstanding contributions which 
this Section has made are weil known. I 
am very proud to have been a member of 
the Section since its inception. 

This Insurance Section and our Insur- 
ance Counsels Association are supporting 
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arms of one of America’s great industries— 
the insurance industry. Both organizations 
fill a definite need and both organizations 
have attained importance and influence. 
These two organizations provide a forum 
where lawyers can discuss and work out 
their common problems in the field of in- 
surance law. The splendid results accom- 
plished in the past attest to what can be 
accomplished in the future through the 
continued cooperation and active participa- 
tion of all who are interested in insurance 
law. 


Journal Cumulative Index 


N THE PAST in the January issue of 

Insurance Counsel Journal an index to 
articles and reports has been published. 
Your President, Paul McGough, last year 
contacted friends with the West Publishing 
Company relative to reviewing articles and 
reports appearing in the Journals and Year 
Books ‘and the last published index with 
reference to compiling a new cumulative 
index. ; 

I am pleased to announce that the West 
Publishing Company has as.a courtesy to 
the Association made up an entirely new 
cumulative index and has sent to me cards 
from which a new index is to be made. 


These cards have been received and check- 
ed and delivered to the printer. Your 
President has suggested, and I concur in 
his suggestion, that this index be not in- 
cluded in the January issue of the Journal, 
but be published as a separate volume, and 
that a different color cover be used in order 
that this index issue be easily distinguished 
from the regular issue of the Journal. 

I am sure you will await receipt of this 
excellently prepared cumulative index with 
interest and will find it of great assistance 
in locating articles and reports heretofore 


appearing in the Journals and Year Books. 


War And Aviation Clauses In Life Insurance Policies* 


By Paut E. Price 
Chicago 2, Illinois 


HE subject of this paper was, as your 

notice of the meeting indicated, origin- 
ally assigned to Clarence Heyl who dem- 
onstrated his thorough familiarity with the 
subject matter by successfully selling his 
theory of the meaning of an aviation ex- 
clusion clause to a majority of the Circuit 
Court of Appeals for the Seventh Circuit 
in Bull vs. Sun Life Assurance Company, 
141 Fed. 2nd 456. I can think of no good 
reason why I should be deemed qualified 
to fill the shoes of a man who has already 


*A paper read before the section of Insurance 
Law, Illinois State Bar Association, March 20, 1946. 


demonstrated that he is an authority upon 
the subject, unless our Chairman thought 
that, because at the Peoria meeting I had 
made the offhand remark that I had a 
claim involving the construction of a war 
exclusion clause, it might be at least edu- 
cational to me to collate some of the perti- 
nent decisions which might tend to show 
the trend of judicial thought upon this 
subject. Hence, it is with some temerity 
upon my part that I enter upon the dis- 
cussion of this subject. 

Much of the law relating to the con- 
struction to be placed upon such exclu- 
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sionary clauses was developed during or 
immediately following the conclusion of 
what is now called World War I. In a 
paper read before the Association of Life 
Insurance Counsel on December 4, 1918 
by Eugene J. McGivney, General Counsel 
of the Pan-American Life Insurance Com- 
pany, he stated that he had “searched the 
reports of decisions of Courts industriously 
and I have communicated with general 
counsel of a number of companies in an 
effort to locate some judicial construction 
of the military and naval service clauses. 
My efforts were not rewarded with valu- 
able results. The decisions upon the sub- 
ject were few and none that could be con- 
sidered directly in point.” Since the ren- 
dition of Mr. McGivney’s paper in 1918, 
to use a current expression, “time has 
marched on” and today there is not only 
no paucity of decisions upon this subject 
but on the contrary, there has been such 
a host of decisions that an analysis of them 
discloses: that they appear to follow a rather 
clearly marked pattern. 

While the validity of a provision in a 
life or accident policy or fraternal benefit 
certificate releasing the insurer from or in 
some way restricting its liability under the 
policy because of the connection of the 
insured with military or naval services or 
because of his entry into military or naval 
service, is almost unanimously recognized, 
yet I assume that it is hardly necessary to 
observe that such provision if ambiguous 
or of doubtful meaning, will be construed 
against the assurer and will be liberally 
construed in favor of the insured. [Miller 
vs. Illinois Bankers Life Association, 212 
S.W. 310 (Ark.); Railey vs. U. S. L. & A. 
Insurance Company, 106 S.E. 203 (Ga.); 
Swanson vs. Prov. Insurance Company, 188 
N.W. 677 (Iowa); Ruddock vs. Detroit Life 
Insurance Company, 177 N.W. 242; Reed 
us. American National Insurance Company, 
218 S.W. 957; Long us. St. Joseph’s Life 
Insurance Company, 225 S.W. 106 (Mo.)]. 

While of necessity, the decisions of Courts 
vary with the language employed, yet for 
the most part they may roughly be said to 
fall into two general lines. 

In one line of cases the language gener- 
ally used in defining the exemption from 
liability is that at the time of death the 
insured shall have been “engaged in mili- 
tary service.” In some of these cases other 
language may be used but it must have 
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the same effect, that of requiring that the 
death must have been suffered in the course 
of actual military activity. Therefore, the 
decisions on this line are generally to the 
effect that exemption of the insurer from 
liability arises only where a “causal rela- 
tion” is shown to exist. between the mili- 
tary service and the death. 

In the other line of cases the language 
generally used in defining such exemption 
is that “death shall not have resulted from 
bodily injuries sustained while the insured 
is in the military or naval service in time 
of war.” Generally the decisions hold that 
in the case of contracts using this*language 
the exemption arises from the status of one 
inducted into the military service and not 
yet discharged therefrom at the time of his 
death. It does not depend upon any causal 
connection between the death and any form 
of military activity. 

Typical of the line of cases first men- 
tioned above and using the term “engaged 
in military service” is that of Benham v. 
American Central Life Insurance Company 
(Ark.) 217 S.W. 462. Note the crystal clear 
language of the court in interpreting the 
meaning of the policy provision thereunder 
consideration, “death .while engaged in 
military service in time of war.” The court 
said: 


“The words in the restricted clause 
now under consideration mean some- 
thing more than death to the insured 
during the period of time he was in mili- 
tary service of the United States. The 
word ‘engaged’ denotes action. It means 
to take part in. To illustrate, a servant 
injured while in the operation of a train 
means that he must be injured while 
assisting or taking part in the operation 
of the train. An officer engaged in the 
discharge of the duties of his office is 
one performing the duties of his office. 
So here the words, ‘death while engaged 
in military service in time of war’ means 
death while doing, performing, or taking 
part in some military service in time of 
war; in other words, it must be death 
caused by performing some duty in the 
military service. That is to say, in order 
to exempt the company from liability, 
the death must have been caused while 
the insured was doing something con- 
nected with the military service, in con- 
tradistinction to death while in the serv- 
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ice due to causes entirely or wholly un- 
connected with such service. This con- 
struction, we think, would be according 
to the natural and ordinary meaning of 
the words. By the use of the word ‘en- 
gage’ it must have been intended that 
some activity in the service should have 
caused the death, in contradistinction to 
merely a period of time while the insured 
was in the service.” 


Another case, Long v. St. Joseph’s Life 
Insurance Co., 225 S.W. 106 (Mo.), clearly 
recognizes the distinction between “while 
engaged in military service” and “while the 
insured is in the military service in time 
of war.” The insured enlisted in the Naval 
Reserve in 1918 and trained for actual par- 
ticipation in hostilities of war. On No- 
vember 25, 1918 he was granted a furlough 
and went to his home in Missouri and there 
died from influenza. The application 
signed by the insured contained the follow- 
ing provision: 


“It is hereby understood and agreed 
. . . that, in case of my death while en- 
gaged in any military or naval service in 
time of war, to accept in full settlement 
of this policy the total premiums paid 
to the Company with 5 per cent interest 
added for the time the Company has had 
the use of my money.” 


The policy provided: 


“Provided, however, that it is express- 
ly understood and agreed that, in case 
of the death of the insured while en- 
gaged in any military or naval service 
in time of war, the beneficiary or bene- 
ficiaries hereunder shall accept, in full 
settlement of this policy a sum equal 
to the total premiums paid by the in- 
sured, etc.” 


The Court, in permitting recovery, said: 


“Now, if it was desired to express one 
thought that liability would be reduced 
if death occurred at any time during the 
period of insured’s service, from the date 
of entrance therein to down to the date 
of his discharge, why was the word ‘en- 
gaged’ used? If insured’s mere status of 
being an enlisted soldier or sailor at the 
time of his death is to give effect to the 
clause and reduce liability, what neces- 
sity existed for saying therein that death 
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must occur while insured is ‘engaged’ in 
any such service? The usual and ordi- 
nary, if not the universal, way of express- 
ing a man’s status in that regard, where 
no idea or thought of what he is doing 
therein is intended, is to say that he ‘is 
in the service,’ not that he ‘is engaged in 
the service.’ . . . If the clause in the in- 
surance contract before us means what 
appellant contends it does, why was it 
not made to read ‘in case of the death of 
the insured while in the service’ etc? Had 
it said this, or had it read that if insured 
died ‘after having entered the military 
service or naval service and before his 
discharge therefrom, ‘there could be no 
doubt but that the clause had reference 
to the period of insured’s service or his 
mere status in that regard. But, instead 
of doing this, it says ‘in case of insured’s 
death while engaged in any military or 
naval service. The word ‘engaged’ has 
various meanings according to the sub- 
ject matter to which it is applied or the 
connection in which it is used. As ap- 
plied to military or naval service, the 
word ‘engaged’ denotes action or parti- 
cipation in something being done in that 
service.” ... 


Typical of the other line of cases where 
the exempting provision denotes status 
rather than causal connection between 
death in military service or actual partici- 
pation in military service, is the often cited 
case of Miller v. Illinois Bankers’ Life As- 
sociation, 212 S.W. 310 (Ark.). The clause 
in the insurance contract in this case, with 
reference to’ the effect of military service, 
was as follows: 


“It is expressly provided that death 
while in the service of the Army or Navy 
of the Government in time of war is not 
a risk at any time during the continua- 
tion or reinstatement of this policy for 
any greater sum than the amounts ac- 
tually paid to the Company thereon.” 


The insured was inducted into the mili- 
tary service. He died of pneumonia in 
camp after his induction. In the opinion 
the following language is found: 


“An insurance company has the right 
to select the particular risk it is willing 
to assume and there is no public policy 
against a contract of this sort exempting 
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the insurance company in advance from- 

. liability for death of the insured while 
in the military or naval service of the 
Government.” 


And further: 


“There was no forfeiture provided for 
at all, but the company had, as above 
stated, the right to stipulate under what 
circumstances it should be liable. The 
assured had the right to pay the premium 
and continue the policy in force while he 
was in the military service of the govern- 
ment, notwithstanding the exemption of 
the company from liability ‘for death oc- 
curring during the period of that serv- 


s ’ 


ice. 


In determining that the status of the as- 
sured was the controlling element, the 
Court said: 


“The death of the assured occurred 
while he was in the military service of 
this Government during the period of 
the war with the Central Powers of Eu- 


rope. 


The language was held to have created 
a status. 

This principle is enunciated in many 
cases. 

Bending v. Metropolitan Life Insurance 
Co., 58 N.E. 2nd 71 (Ohio). Robert L. 
Bending was inducted into the military 
service of the United States. He carried 
an accident insurance policy with the 
Metropolitan. The policy in question was 
issued as a supplemental contract to a stan- 
dard life policy for $1,000 which was issued 
at the same time, which contained no mili- 
tary clause and the proceeds of which were 
paid by the defendant company to the 
beneficiary. The provision in the supple- 
mental contract was as follows: 


“The Company hereby agrees to pay 
provided . . . that death shall not 
have resulted from bodily injuries sus- 
tained while participating in aviation . . . 
nor sustained while the insured is in the 
military or naval service in time of war.” 


It provided further that the supple- 
mental contract should be suspended while 
the insured was in the military or naval 
service in time of war. 

In June, 1943, Bending was stationed 
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at Fort Bliss, Texas. He obtained a leave 
of absence and while at a hotel in El Paso 
was accidentally killed by falling out of a 
window. The defendant declined liability, 
setting up the military exemption clauses 
as a complete bar to recovery. The trial 
court found that there was no right of re- 
covery although it was argued that one is 
not in military service while on leave of 
absence. The court said: 


“One is in the military service from 
the time he takes the oath until he re- 
ceives his discharge, honorable or other- 
wise.” 


The court held: 


“A provision of an accident policy that 
insurance should be suspended while 
insured was ‘in the military service in 
time of war, ‘made status and not activi- 
ties of insured in military service ground 
of exemption from liability, and insurer 
was not liable for accidental death of in- 
sured soldier while on two-day leave of 
absence, since one is in military service 
from time he takes the oath until dis- 
charge.” 


Life and Casualty Insurance Co. v. Mc- 
Leod, 27 S.E. 2nd 871 (Ga.). The insured, 
James L. McLeod, after the issuance of a 
policy containing double indemnity pro- 
vision, entered the naval service of the 
United States while the United States of 
America was in actual war with Germany 
and other Axis powers. The accidental 
death benefit feature of the policy pro- 
vided, among other things: 


“Nor if death is caused or contributed 
to directly or indirectly or wholly or par- 
tially by disease or by bodily or mental 
infirmity nor if death result from bodily 
injuries sustained while participating in 
aviation or aeronautics, as a passen- 
ger or otherwise, or while insured is in 
the military or naval service in time of 


war. 


In December, 1942, the insured had a 
personal encounter with another, during 
which encounter he was fatally stabbed 
and died from his wounds the next day. At 
the time of McLeod’s death he was not on 
active duty but was visiting his parents in 
Georgia while on leave or furlough from 
the United States Navy and the personal 
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encounter resulting in his death did not 
grow out of or happen in connection with 
any duty then being performed by him in 
the United States Navy. In this case the 
court held that the plaintiff beneficiary was 
only entitled to recover the net reserve of 
the policy because of the language of the 
provision exempting the company from 
other liability beyond the net reserve. 

In the case in which Mr. Heyl was in- 
terested, Bull v. Sun Life Assurance Co. of 
Canada, 141 F. 2nd 456 (7th C.C.A.) the 
insured, Richard Bull, made application 
for a policy while a naval aviation cadet in 
training at Pensacola, Florida. The insur- 
ance company, knowing these facts, requir- 
ed Bull to sign an endorsement containing 
the aviation provision and to agee that this 
provision should become a part of the con- 
tract of insurance. The policy provided: 


“Death as a result, directly or indirec- 
tly, of service, travel, or flight in any 
species of aircraft, as a passenger or other- 
wise, is a risk not assumed under this 


policy.” 


On February 5, 1942, Bull, then a Lieu- 
tenant (jg) in the United States Naval 
Reserve, was pilot of a seaplane engaged 


in routine patrol duty in the South Pacific. 
While bombing Jap ships at anchor off 
the Dutch East Indies, the plane was dis- 
abled by anti-aircrift fire and fire from Jap 
Zeros. Bull was forced to make a landing 
on the water about 1,000 yards from the 
island of Amboina. The plane did not 
crash but after landing it could not have 
flown again without repairs. Members of 
the crew, to escape a Jap strafing plane, 
dived into the water. Bull was last seen 
on the wing of the disabled plane, trying 
to launch a rubber boat. The first strafing 
attack was not successful and the Jap re- 
turned for a second attack. The members 
of the crew who had already gone into the 
water last saw Bull on the tip of the wing 
as the Jap plane moved in for the second 
attack. These men were submerged in the 
water to escape the fire and upon coming 
to the surface, Lieutenant Bull was not 
seen again by them and the plane was 
gone. 

The question presented was: “Did Lieu- 
tenant Bull meet his death as a result, di- 
rectly or indirectly, of service, travel or 
flight in the seaplane?” 
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There was no war clause inserted in the 
policy. The court, in affirming judgment 
for the beneficiary, said: 


“We hold that disengagement from 
service, travel, and flight in that seaplane 
had taken place in the case at bar, and 
that Lieutenant Bull’s death had no con- 
nection, directly or indirectly, with serv- 
ice, travel, or flight in that seaplane 
within the meaning of the policy... . 
We think the true intent of the parties 
was to exclude the risks of aviation and 
to include the risks of war. The death 
in this case was due solely to dangers in- 
herent in a war risk.” 


There was a strong dissenting opinion 
in the Bull case by Judge Major who, 
among other things said: 


“The oft repeated adage that a hard 
case makes bad law receives renewed im- 
petus from the majority opinion. The 
exclusion clause is written in plain and 
unambiguous language. Even the able 
counsel who represents the plaintiff does 
not contend to the contrary. This being 
so, there is no room for construction. 
The situation merely requires a deter- 
mination as to whether the exclusion 
clause is applicable to the facts. * * * 

“The result reached by the majority 
ignores the realities of the situation. The 
insured, together with other members of 
the crew in performance of a war duty, 
sought the enemy and engaged in aerial 
combat in which the seaplane was dis- 
abled and forced down. This was an 
ordinary and known danger incident 
thereto. Within a few minutes the same 
enemy, in continuation of such combat, 
again attacked the plane in its disabled 
condition, during which attack the in- 
sured was killed. In my view, there is 
no escape from the conclusion that death 
under such circumstances was the result 
‘directly or indirectly’ of the flight which 
had been so shortly and suddenly termi- 
nated. It is no answer to say that the 
exclusion clause is inapplicable because 
the immediate or proximate cause of 
death was the Japanese attack. Such 
answer certainly eliminates the word ‘in- 
directly’ and perhaps the word ‘direct- 
ly’.” 

Judge Major’s dissenting opinion in the 
Bull case reviews many decisions decided 
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by Courts throughout the country in which 
comparable clauses have received different 
treatment from the Courts who were con- 
fronted by such claims and it might be 
helpful to give some consideration to the 
cases which Judge Major thought tended to 
require a different result than that reached 
by the majority. 

In Judge Major’s review of cases thought 
to be applicable, we read: 


In the Neel case, liability was exclud- 
ed where “death resulted from * * * * 
participation in aeronautics.” The in- 
sured, a pilot, landed his plane in the 
Atlantic Ocean where his body was found 
sixteen days later, floating in the water. 
It was shown that death was caused by 
drowning. The court, in holding that 
death resulted from participation in 
aeronautics, stated: 

“It would not have occurred when it 
did if he had not taken the flight in the 
aeroplane, and liability for death result- 
ing from such a flight was exactly what 
was excepted from the coverage of the 
policy. In other words, the flight, and 
not the drowning, was the predominant 
cause of death.” 


So in the instant case death resulted from 
the flight and it is of no consequence that 
it occurred subsequent to the landing of 
the plane on the water. Unless the parties 
intended to exclude liability under such 
circumstances, the clause is meaningless. 


In the Pittman case, the exclusion clause 
was similar to that in the Neel case. There, 
the insured, while on the ground after the 
plane had landed and while ostensibly on 
the way to his parked automobile, was 
struck by the plane’s propeller and killed. 
The court, in holding that death resulted 
from participation in aeronautical activity, 
on Page 371 of 17 F. 2nd stated: 


“The aeronautic activities of one who 
takes such a trip do not begin or end 
with the actual flight, but include his 
presence or movements in or near to the 
machine incidental to beginning or con- 
cluding the trip. * * * We are of the 
opinion that his presence at the place 
where he was killed was so immediately 
connected with and incidental to the air- 
plane trip he took as to require the 
conclusion that his death occurred while 
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he was participating in an aeronautic 
activity.” 


It will be noted that the holding of the 
majority in the instant case that flight 
ended when the plane landed on the water 
is squarely in conflict with the holding in 
the Pittman case. Also, that case furnishes 
strong support for defendant’s contention 
that death resulted from flight, etc., within 
the language of the exclusion clause. 

In the Wendorff case, the Supreme Court 
of Missouri went even further in applying 
a similar exclusion clause in an accident 
policy. The court stated (page 102 of 1 
S.W. 2nd): 


“In the same way, if a flight is inter- 
rupted by mechanical trouble necessitat- 
ing an involuntary, or forced landing, the 
interval during which the craft is sup- 
ported by the watery element instead of 
the air is as much a part of the flying 
trip as any other. We are clearly of the 
opinion that the clause in controversy 
applies to aircraft in the situation shown 
to have existed in this case.” 


Here is another case in conflict with the 
view that the landing of the plane on the 
water ended the flight. 

In the Blonski case, the Supreme Court 
of Wisconsin decided that the insured was 
“engaging or participating * * * in avia- 
tion * * *,” within the meaning of an ex- 
clusion clause. In this case, the insured 
was struck by the propeller of a plane, 
which he was spinning for the purpose of 
starting the motor. The court, in decid- 
ing that he was participating in aviation 
within the meaning of the exclusion clause, 
quoted from the Pittman case, supra, to 
the effect that aeronautic activities “do not 
begin or end with the actual flight, but 
include his presence or movements in or 
near to the machine incidental to begin- 
ning or concluding the trip.” So here is 
another court which, by implication at 
least, has held contrary .to the majority 
view. 

If there be any room for escape, how- 
ever, from a holding that death resulted di- 
rectly from flight, etc., there remains to be 
considered the word “indirectly.” So far 
as I can gather from the opinion, this word 
is eliminated on the theory that the parties 
could not. have intended its ordinary mean- 
ing. There is a long line of cases, however, 
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where the courts have not felt so free to 
disregard a word of such common usage 
in contracts and other instruments. 

In Baker and Conrad, Inc. vs. Chicago 
Heights Construction Co., 364 Ill. 386, on 
page 394, 4 N.E. 2nd 953, on page 958, the 
court stated: 


“The word ‘indirectly,’ used in the 
section, cannot be ignored. It obviously 
was used advisedly from the fact that it 
occurs in the prose ‘directly or indirect- 
ly’.” 

In Feehrer et al vs. Fidelity and Casualty 
Co., 188 Ill. App. 398, the court considered 
a provision in a plate glass policy that ex- 
cluded liability for loss resulting directly 
or indirectly from inundation. Parties row- 
ing a boat while the street was filled with 
water collided with the plate glass and 
broke it. The court, contrary to plaintiff's 
contention, held that such collision was the 
indirect result of the inundation. The 
court stated (188 Ill. App. at page 402): 


“A result may indirectly follow from 
certain acts or conditions without being 
the proximate cause, yet they are or may 
be the indirect results.” 


In Amicable Life Insurance Co. vs. 
O’Reilly, Tx. Civ. App., 97 S.W. 2nd 246, 
247, the court had before it an insurance 
contract which excluded liability if “death 
resulted, directly or indirectly * * * from 
police duty in any * * * police organiza- 
tion.” The insured was chief of police, and 
in the performance of his official duties 
arrested one Eskridge for carrying a pistol. 
The latter was released, and at a later date, 
without either word or provocation and 
without the insured being aware of his 
presence, shot and killed the insured. 
The question before the court was the 
meaning of the words “directly (and) indi- 
rectly.” The court held that the insured’s 
death did not result directly from police 
duty but that “the word ‘indirectly’ can- 
not be treated as surplusage; this word must 
be given its meaning recognized in the ad- 
judicated cases.” The court ‘concluded 
that the insured’s death was the indirect 
result of police duty. 

In Runyon v. Western & Southern Life 
Insurance Co., 48 Ohio App. 251, 192 N.E. 
882, 883, an insurance contract relieved the 
insurer from liability where death resulted 
“directly or indirectly, from violation of 


INSURANCE COUNSEL JOURNAL 


January, 1947 


law by the insured.” The insured was 
found guilty of a violation of law and was 
confined in the Ohio penitentiary. While 
so confined, he died as a result of burns 
received in a fire at the penitentiary. In 
a suit upon the insurance contract, the 
court sustained defendant’s contention that 
death was due indirectly to a violation of 
law. The reviewing court agreed with 
plaintiff's contention that the fire was the 
proximate cause of the insured’s death, but 
nevertheless held that the indirect cause 
of his death was his unlawful act which 
caused him to be confined in the peniten- 
tiary, and that by the terms of the policy 
recovery was precluded. 

In Szymanska v. Equitable Life Insur- 
ance Co., 7 W.W. Harr., Del., 272, 183 A. 
309, the word “indirectly” contained in an 
exclusion clause of an insurance contract 
was construed in the same manner as in 
the Runyon case. 


Another pertinent case is Coxe v. Em- 
ployers Liability Assurance Corp., 1916, 2K. 
B. 629. There, the insurance policy sued on 
provided that it did not insure against 
death “directly or indirectly caused by 
* * * war.” The insured, a soldier, while 
in the course of his military duty, was 
walking through a railroad yard for the 
purpose of visiting guards and sentries post- 
ed at various points along the line. He 
was accidentally killed by a train. Upon 
suit by the beneficiary, it was contended 
by the defendant that the insured’s death 
was either directly or indirectly caused by 
war. The court so decided. 

This paper has already grown to greater 
length than I had originally intended and 
I might suggest for those who desire to 
pursue the matter somewhat more exten- 
sively, a full annotation upon the general 
subject will be found in 137 A.L.R. 263 
which annotation has been supplemented 
from time to time in the supplemental sec- 
tions of the current A.L.R. volumes under 
the general heading “War Annotations.” 

I also acknowledge indebtedness to John 
L. Barton for an excellent monograph ap- 
pearing in the October, 1945, issue of the 
Nebraska Law Review. 

There remains only one question upon 
which I have been able to find little or no 
definite judicial opinion and it is not un- 
likely that this question, which thus far 
has failed to receive much judicial con- 
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sideration, will before this cycle has come 
to its conclusion, require such determina- 
tion. 

It will be found that many of the so- 
called military clauses restrict liability 
while in the military service “in time of 
war” or while in the “military or naval 
service of any country engaged in war.” 
There is always a time lag between the 
cessation of hostilities and the belated rec- 
ognition thereof by either a treaty of peace 
or a formal proclamation by act of Con- 
gress or the chief executive. Suppose dur- 
ing this intervening period one in the mili- 
tary service is accidentally killed. Can it 
be said that such death occurs “in time of 
war” or can it be said that after enemies 
with whom we have been engaged in war 
have laid down their ams and uncondition- 
ally surrendered, that we are nevertheless 
“engaged in war?” 

I am not unmindful of the fact that in- 
sofar as Public Acts are concerned such as 
those conferring as war time powers on 
the chief executive or other official govern- 
mental acts, that war is generally not held 
to have been concluded until the formal 
signing of a peace treaty or a proclama- 
tion by the sovereign that the war has been 
officially recognized as at an end. How- 
ever, I am not satisfied that so strict an in- 
terpretation would be applied to language 
contained within an insurance policy where 
the Courts have consistently demonstrated 
a zeal to deliberately construe the language 
employed so as not to defeat without the 
greatest necessity the indemnity promised. 
Indeed, that there is strong reason for as- 
suming that a technical meaning will not 
be ascribed to the reference to “in time of 
war” or “engaged in war” is strongly in- 
dicated by the Supreme Court of the 
United States in Aschbrenner vs. U. S. F. 
and G. 292 U.S. 80, 78 Law. Ed. 1137, where 
it is said (at page 1140): 


“The phraseology of contracts of in- 
surance is that chosen by the insurer and 
the contract in fixed form is tendered to 
the prospective policy holder who is 
often without technical training, and who 
rarely accepts it with a lawyer at his el- 
bow. So if its language is reasonably 
open to two constructions, that more fav- 
orable to the insured will be adopted, 
(cases cited); and unless it is obvious that 
the words are intended to be used in 
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their technical connotation they will be 
given the meaning that common speech 
imports.” (Emphasis our own). 


It cannot be denied that if we apply the 
test such as used by the Supreme Court in 
the Aschbrenner case and assuming that 
the reference to war was not used in its 
technical sense but should be given the 
meaning which common speech imports, 
then the war must be deemed to have come 
to an end with the unconditional surren- 
der of our enemies. Even no less a person 
than the President of the United States 
in his address to Congress on September 6, 
1945, in dealing with the war, among other 
things, said: 


“The end of the war came more swift- 
ly than any of us anticipated.” 


In an editorial in the Weekly Under- 
writer, an Insurance Periodical, which 
came to my attention within the last few 
weeks, among other things occurs a refer- 
ence to the “war so recently concluded.” 
In the President’s Wage Statement of Feb- 
ruary 15, 1946, he asks that the “powers we 
found necessary during the war may con- 
tinue to be exercised wherever necessary 
in dealing with the economic aftermath of 
the war.” In a feature column in the 
Chicago Sun dated February 28, 1946, from 
Mukden, Manchuria, it is, among other 
things, said: 


“Mukden today, six months after the 
end of the war, is an empty shell.” 


Other articles upon this theme might be 
multiplied indefinitely. 

In the recent case of The Elqui, 62 Fed. 
Sup. 764, the Court gives encouragement 
to the theory that I am voicing to the ef- 
fect that “in contracts between private 
parties * * * it might be said that the 
term ‘for the duration of the present Eu- 
ropean war’ was used in its ordinary or lay 
concept referring to the cessation of actual 
hostilities.” 

In adition to the suggested possible con- 
struction of the use of the word ‘war’ in 
the clauses under consideration, it might 
also be suggested that the clause restrict- 
ing liability while in military service of 
countries “engaged in war” might well re- 
ceive a different interpretation than a 
clause restricting liability while in “mili- 
tary service in time of war.” In the first 
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mentioned clause, i.e. countries engaged in 
war, the word ‘engaged’ as will be observed 
from a consideration of the same word 
when employed in other exclusionary 
clauses such as “engaged in aviation,” has 
a rather well defined meaning requiring 
the actual participation in an enterprise 
rather than a mere indirect relationship 
thereto. Hence, a person might be, in our 
judgment, in the military service of a coun- 
try after the cessation of hostilities and the 
unconditional surrender of its enemy and 
still not be “engaged in war.” 

It will thus be observed that notwith- 
standing the growth of the law upon this 
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subject. since the paper read to the Asso- 
ciation of Life Insurance Counsel in 1918 
by Mr. McGivney, there still remains ques- 
tions which are unanswered and upon 
which we can only hazard an opinion pre- 
dictated upon an appraisal of the Court’s 
approach to other related questions. 

Needless to say, I should be appreciative 
of any thoughts or views which you might 
care to express concerning the troublesome 
and still unanswered question as to whether 
a war exclusionary clause remains in effect 
after the unconditional surrender of our 
enemies. 


The Importance of The Claim Man to The Public Relations of 
The Insurance Business* 


By FRANK VAN ORMAN 
Newark, N. J. 


NCE upon a time it was the custom 

to look upon a ‘person who made 
claim as a suspicious character until he 
was proved honest. First party claimants 
—the policyholders—were usualy given the 
benefit of the constitutional presumption 
that a man is innocent until proved guilty 
but the presumption was not applied to 
third party claimants. It was thought nec- 
essary to have a special brand of claim 
man to handle third party and workmen’s 
compensation claimants. The job seemed 
to require nimble witted horse traders who 
knew how to indignantly deny claims in a 
loud voice and with an overbearing and 
frightening manner. So special was the 
type of claim man used on third party 
claimants that many of our good compan- 
ies were quick to realize that first party 
claimants should not be subjected to these 
men and their wily methods. So other 
claim men or even underwriters were de- 
tailed to handle the policyholders claims 
and losses. One thing above all else was 
clear in those days—there was no aware- 
ness of the importance of the claim man 
to the public relations of the insurance 
business. You can imagine what damage 
was done to our public relations by this ap- 
proach to claim handling. 


*Address delivered befere National Association 
Independent Insurance Adjusters, Philadelphia, 
Pennsylvania, July 7th. 1946. 


Of course, that was in the old days and 
there has been a significant change in 
thinking with respect to the public rela- 
tions aspect of claim work. I am sure that 
most of us today give all claimants the 
same standard of treatment and the same 
courtesy and I doubt if there are more 
than a few claim men left who still believe 
that the insured is always right and the 
claimant always wrong. There has been 
a gradual awakening to the fact that what 
the claim man does or fails to do has a 
large bearing on the attitude of the public 
toward our business. It is probably true 
that the claim man makes the most im- 
portant impression on the public, good or 
bad. However, we have not yet reached 
the millenium and there is still room for 
improvement especially when our ap- 
proach to claim handling and our claim 
practices are viewed from the public rela- 
tions point of view. I am going to be bold 
enough to make a few observations looking 
toward the goal of still further improved 
public relations through the Claim De- 
partment. 

It is of the utmost importance that we 
should invariably “approach the investiga- 
tion of losses and claims with an unpreju- 
diced and open mind” and be determined 
to deal fairly with all claimants. These 
principles should be put into practical 
working effect and by that I mean they 
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should be practiced by every claim man 
as he goes about his daily work. Appar- 
ently there are some of us who do not 
adhere to these principles. 


I read just recently in the papers that 
one company has been suspended by the 
State of California because of charges by 
the Commissioner that it failed as a mat- 
ter of policy to pay the full amounts due 
to injured workmen under the workmen’s 
compensation law, and forced the unco- 
operative to sue for their benefits; that it 
constantly failed to make payments when 
due. In Massachusetts the Commissioner 
has proposed an investigation of the hand- 
ling of auto property damage cases because 
he charges that some companies make it 
a practice to pay no more than fifty per 
cent of any claim no matter what the cir- 
cumstances. I heard within the week of 
a company which as a matter of policy 
refuses to pay any auto property damage 
case where the repair bill is $50 or less. 
No doubt these are unusual companies, 
exceptions among the great majority who 
deal fairly with claimants but the excep- 
tions are very damaging to our industry 
public relations. Everyone hears the story 
of the injured workman who got less than 
the benefits to which he was entitled, and 
the man whose car was parked at the curb 
when struck by a passing auto is loud in 
his protests when offered but half his re- 
pair bill.. The public rarely remembers 
the name of any insurance company so it 
follows that all of us are blamed. 

Strangely enough it is the handling of 
the small claims to which the public is 
most sensitive, and of course, there are 
many more of these. I suspect that much 
public ill will has been created in the past 
because of the handling of small auto 
property damage cases. I suggest it should 
be the rule that where the insured is sole- 
ly responsible for the accident, we should 
pay one hundred per cent of the reason- 
able value of the repairs. There is simply 
no legal or ethical basis for a compromise 
at a lesser amount—in fact, there is noth- 
ing to compromise except the time, trouble 
and expense to which the claimant may be 
put by forcing his claim to suit and trial. 
On the other hand, I would not hesitate 
to refuse payment where the claimant is 
clearly at fault nor to compromise where 
it is difficult to decide who was at fault. 
But where you pay nothing or less than 
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the whole amount you should give a full 
and clear explanation of the reasons for 
your action. If you turn the claim down 
your position must be clear and under- 
standable to the claimant. If so, there will 
be disappointment but there need be no 
resentment. Where you pay a compromise 
amount you should make the claimant un- 
derstand why you did not pay the whole 
amount. It is not enough to deal fairly 
with the claimant—you must sell him that 
idea. If he does not realize you have paid 
him all his due, you are in almost as bad 
a public relations spot as if you failed to 
deal fairly with him in the first place. A 
claimant must be convinced that your ac- 
tion is reasonable—that you have done the 
right thing. 

It was said by Mr. Hunter Brown of the 
National Association of Insurance Agents 
that too often, to the adjuster it is simply 
another loss, a common every-day occur- 
ence, but in all probability to the policy- 
holder or claimant, it is the event of a 
lifetime and the treatment he receives will 
leave an impression, good or bad, as long 
as he lives. Adjusters must actually feel 
and show a sympathetic attitude. They 
should try to put themselves in the place 
of the policyholder or claimant and treat 
him as they would like to be treated. I 
think Mr. Brown is absolutely right. We 
should recognize that claimants are only. 
human and therefore have a tendency to 
see things in a light favorable to them- 
selves. This is natural and due allowance 
should be made. It is not difficult to dis- 
cuss the facts with the claimant and show 
him that there are two sides of the story. 
A reasonable response to his claim will 
quite likely cause him to offer a reasonable 
modification, and this is the path of con- 
ciliation and eventual compromise. The 
average man will deal honestly with you 
if you give him reason to believe that you 
will deal honestly with him. 

I am particularly impressed with the 
thought that workmen’s compensation 
claimants, no matter how humble, should 
be treated with all respect and courtesy. 
The outside office of the compensation 
claim department should be designed for 
the comfort and convenience of injured 
workmen and planned to put him at ease 
so that he will meet you with a feeling of 
trust and confidence. The secret of hand- 
ling workmen’s compensation claimants is 
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to win their trust and confidence.. This 
you will never do by treating them as a 
class apart. Usually the insurance com- 
pany is under no legal obligation to ex- 
plain his rights to the irijured workman, 
but I think it is a great mistake where the 
claim man fails to give a clear understand- 
able explanation of the benefits to which 
he is entitled and to tell him fully and 
frankly about the application of the law 
to his case. Many of these claimants are 
uneducated and it requires patience and 
special consideration to deal with them, 
but it is well worth it from a public rela- 
tions view point. In spite of all that has 
been said on the subject it is still probably 
true that many injured workmen do not 
receive their payments of compensation on 
time. I think this does us great public 
relations harm. It makes a considerable 
difference to the injured workman and his 
family whether he gets his payment on 
time. It may be necessary for food or oth- 
er essentials. If we have gained his con- 
fidence and trust by our original treatment 
of him, we will lose it if we fail to pay on 
time. He is not likely to have much con- 
fidence in the claim man if he watches for 
the letter carrier in vain on the day his 
payment is due. : 

Claim payments should be made with all 
speed consistent with efficient handling. 
. It costs no more to make a payment 
promptly and I am convinced that there 
is a surprising amount of good will to be 
gained by so doing. Overdue payments 
cost just as much and are likely to create 
dissatisfaction and irritation. You may 
think it makes no difference whether you 
pay a comprehensive claim for a broken 
windshield today or a month from today 
but I can tell you that there is an im- 
portant psychological difference and this 
is so whether the policyholder needs the 
money or not. It is good public relations 
practice to pay bills of doctors and law- 
yers within two or three days after receipt. 
Both doctors and lawyers are likely to have 
a considerable influence on public opinion 
and special care can well be exercised in 
dealing with them. Many of our com- 
panies are very slow with respect to pay- 
ments and if something can be done in 
this connection it would be well worth 
special effort, even special machines or 
systems. There is nothing quite so refresh- 
ing as a fast payment. 
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It is my observation that claim men 
usually take plenty of time to do most 
everything. People like fast action so it is 
important that we get down to brass tacks 
and get down fast. It is no more difficult 
to complete an investigation within a few 
days than to take a few weeks and we can 
make up our minds quickly what to do 
with the case. I am afraid that we are 
sometimes inclined to think in terms of 
passing the case to the next diary date 
rather than in terms of final decisions. 
There is a public relations value to be 
gained by concluding a case with all rea- 
sonable speed. It is almost a custom in 
our business to let the other fellow initiate 
negotiations looking toward a compromise 
and in many cases the other fellow sits 
around and waits for us to make the first 
move. I think it would be profitable to 
reverse our custom and step right up with 
an offer or at least an invitation to trade 
just as soon as the decision to settle has 
been made. The public thinks that the 
insurance companies take advantage of 
delay wherever possible and I am inclined 
to think that this is generally true. I 
think we would please the public by 
changing to fast decisions and fast action 
generally. Incidentally, I think that de- 
lay is more often than not costly to the 
insurance companies but I am sure that 
the public would be better pleased if all 
unnecessary delays are avoided. 

For public relations purposes I consider 
the policyholder to be a member of the 
public. I think he is for all practical 
purposes. When he sends you a report 
of accident and particularly papers com- 
mencing litigation, you should acknowl- 
edge to him in language which is reassur- 
ing. An accident is an important event 
in his life and when he is made the defend- 
ant in a suit for damages he is naturally 
disturbed. Send him more than just a 
bare acknowledgment. Use words which 
will make him realize that a competent or- 
ganization of experts has taken over and 
he can now relax. Also send him a notice 
when you close out the case, particularly 
if it involved a suit for an amount in ex- 
cess of his policy limit. He should learn 
from you that the case is closed because 
he may be irritated to discover it from 
someone else. 

I am opposed to reservation of rights 
letters or non-waiver agreements unless 
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there are substantial grounds for a dis- 
claimer. ‘Tactical reservations and non- 
waiver agreements cause a great deal of 
anxiety and irritation. It is my observa- 
tion that ninety per cent of them are 
eventually withdrawn but only after serious 
damage has been done. The claim man 
should not treat these devices lightly. He 
should realize they are public relations 
dynamite. Although in most states it is 
not necessary to show actual prejudice in 
order to disclaim for failure to report an 
accident within a reasonable time, I would 
nevertheless, make it the voluntary rule 
that there should be no disclaimer unless 
the delay has resulted in actual prejudice 
to the company. You will find there are 
very few cases where a company has 
been really prejudiced, and the adoption 
of the proposed rule would practically 
eliminate public relation damage due to 
this type of disclaimer. 

I hope the day will come when it is the 
universal practice of all the companies that 
an insured is never permitted to contribute 
to a settlement within the policy limit. 

So far as coverage is concerned it is my 
own conception that we occupy a position 
of trust with respect to the policyholder. I 
consider it.a breach of trust to give him 
anything less than that to which he is en- 
titled even though he never asks for it 
and does not know that it is his due. Ours 
is an intricate and complex business and 
we do not stand on equal ground with our 
policyholder because we know all the in- 
tricacies of the coverage and he does not. 
Every reasonable doubt about coverage 
should be resolved in favor of the insured. 
In this connection claim men are some- 
what inclined to view coverage without 
referring to insuring intent. It is first 
necessary to ascertain the insuring intent 
before one can intelligently pass on a dis- 
puted question of coverage. There are 
cases in which there is no ambiguity in 
the legal sense—cases where the language 
is clear but the insuring intent is in doubt. 
Although such cases might be won in 
Court, we should also resolve such doubts 
in favor of the policyholder. 

No plan for improving public relations 
through the Claim Department can be 
successfuly implemented with the wrong 
kind of claim men. Take, for example, 
the adjuster. Much depends upon what 
he does and how he does it. The public 
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is primarily concerned with the perform- 
ance of the insurance promise and it is 
the adjuster who performs that promise. 
If he performs to the satisfaction of the 
public we gain good will, otherwise not. 
I think we can no longer take it for grant- 
ed that almost anyone _can be a success- 
ful adjuster particularly if we have public 
relations in mind. If we expect him to 
mold public opinion in our favor, we 
should at least give thought to the quali- 
ties and personality traits which are most 
likely to be helpful in the work of an ad- 
juster. I would select men of character 
and intelligence, who have initiative, force 
and emotional stability, men who have a 
reasonable education and who are courte- 
ous, considerate, sincere and persuasive. It 
would be a mistake to take a man who is 
unable to quickly adapt himself to other 
people, to new surroundings and different 
circumstances. The adjuster in his daily 
work must be sufficiently hardy to with- 
stand the impact of the varied personali- 
ties of the people with whom he does busi- 
ness. We cannot use men who are un- 
able to deal tactfully with unfriendly or 
belligerent opposition. In short, it takes 
quite a man to be a successful adjuster. 
We should recognize this fact and select 
our personnel accordingly. This may cost 
more per man than we have been accus- 
tomed to paying but it will be worth the 
price. Incidentally, I think the top exe- 
cutives in the claim organization should 
give a lot of time ‘and attention to per- 
sonnel selection and placement. A claim 
organization will have no more quality 
as an organization than the quality of the 
men within it. All the statements of prin- 
ciples from the front office will fall on 
fallow ground unless the claim men have 
the capacity for the job. I am trying to 
sell you on the thought that we should use 
more scientific means in the original selec- 
tion of claim men and in the promotion of 
claim men to jobs up the line. 

There is also a job to be done in the 
re-training and re-education of the claim 
men just returned from serving in the 
Armed Forces and there are more young 
fellows coming into the claim business to- 
day than ever before. These men should 
have the benefit of the most modern ideas 
on the subject of loss adjustment and claim 
handling and each should be made to un- 
derstand that the way he treats the policy- 
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holder and the claimant can create good 
will or bad; that in his daily work he rep- 
resents for public relations purposes not 
just his department, not just his company, 
but the whole insurance business. 

In the years that have passed the fire 
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and casualty business has enjoyed tremen- 
dous growth but still greater growth is 
ahead of us. I cannot help but feel that 
there is a greater opportunity for the claim 
man today than ever before in the history 
of our business. 


Constitutional And Procedural Problems Presented By Proposals 
In Congress on Tort Liability in Air Transportation 


By STANLEY C. Morris 
Charleston, West Virginia 


R some years proposals for Federal 
legislation on the subject of tort liability 
in the field of aviation have been under 
consideration. Typical of such proposals 
are H. R. 532, 79th Congress, First Session, 
H. R. 4912, 79th Congress, First Session, 
and S. 1904, 79th Congress, Second Session. 
As is pointed out in the Report of the 
Aviation Insurance Law Committee ad- 
dressed to the meeting of the Insurance 
Section of the American Bar Association, 
these proposals follow a pattern involving 
the following points: 


1. Jurisdiction over tortious happen- 
ings in the various states is taken from 
the states and assumed by the Federal 
government. 

2. The burden of proof is, in effect, 
transferred from plaintiff to defendant by 
the imposition of liability “unless such 
carrier proves affirmatively that the in- 
jury or death did not proximately result 
from a failure to use the highest degree 
of care on the part of itself or any of its 
servants acting within the scope of their 
employment.” 

§. Amounts recoverable are fixed.’. 


The report just mentioned comments 
upon questions of public policy involved 
in this type of proposed legislation and 


*Quoted from H. R. 532, supra. 

*This attribute of these bills is one of the things 
tending to “sell” them to both the aviation and 
insurance industries. A careful consideration of 
this feature of these bills will, however, demonstrate 
that the supposed advantages thereof are almost 
wholly illusory. Legislative history demonstrates 
that whereas the rule of liability proposed would 
immediately be accepted by the public as a vested 
principle never to be divested, the limits of liability 
could and would be freely and frequently changed 
and, in all probability, always upward. 


points out some of the more readily appar- 
ent objections in that field.’a. This paper 

*a. This report may not soon become available to 
all the readers of this article. Some of the more 
pertinent parts of it are as follows: 

“es. @ @ 

“In our system of government the states have 
retained the right to control the happenings within 
their own borders with respect, among other things, 
to liability for wrongful acts. At present, the law 
of each jurisdiction controls in connection with 
liability because of railroad, bus, automobile and 
aviation torts. * * * * While aviation is compara- 
tively new there appears to be little real justifica- 
tion for differentiating it from other more common- 
place methods of transportation. When and if 
control of liability with respect to aviation is as- 
sumed by the federal government it must be recog- 
nized that this precedent may be applied to other 
modes of transportation and to other business 
which may be classified as interstate. The question 
here deserving of serious consideration is whether 
such a transfer is desirable if we are to protect and 
maintain our present system of government. 

“Bills transferring the burden of proof from 
plaintiff to defendant not only defeat the estab- 
lished law requiring the accuser to prove some 
fault on the part of the accused (with the assistance 
provided by law when applicable through presump- 
tive doctrines such as res ipsa loquitur) but have 
the very practical effect of tremendously increasing 
the cost of claims through larger settlements and 
increased litigation. Where liability must be prov- 
en it is usually possible to settle claims promptly 
and at reasonable amounts rather than for the 
claimant to risk the chance, delay and expense of 
suit. Where liability is imposed the suit automati- 
cally goes to a jury. This encourages unreasonable 
claims and litigation when such unreasonable de- 
mands are not met. 


“The limitation of liability to reasonable amounts 
is essential when liability is imposed, if there is to 
be any pretense to do justice to both parties. How- 
ever, any reasonable limitation connected with im- 
posed liability is likely to inflict an unjust burden 
on one party or the other. Meritorious claims 
are often worth more than a reasonable average 
limitation and thus the claimant is denied proper 
recompense for his loss when just recompense would 

(Continued on bottom next page) 
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is limited to a discussion of constitutional 
and procedural problems raised by these 


proposals. e 
CONSTITUTIONAL QUESTIONS 


We are, of course, familiar with the Fed- 
eral Employers’ Liability Act’ and the 
Longshoreman’s and MHarbor Workers’ 
Compensation Act,‘ both of which deal, at 
the Federal level, with the tort liability of 
employers to employees. The proposal that 
the Federal Government legislate on the 
subject of tort liability as between carrier 
and passenger and between carrier and 
public generally is, however, novel. From 
Colonial times public carriers, by surface 
means, have carried passengers and prop- 
erty. Tort claims, growing out of such 
carriage, have, uniformly been entrusted to 
the state courts. 

Article X of the Amendments to the Fed- 
eral Constitution provides: 


“The powers not delegated to the 
United States by the Constitution, nor 
prohibited by it to the States, are reserv- 
ed to the States respectively, or to the 


people.” 


Those inclined to challenge the constitu- 
tionality of the proposed legislation will 
naturally rely upon the language just quot- 
ed, as requiring the continuance of the situ- 
ation which has obtained in the matter of 
tort claims between carrier and passenger 
and carrier and the public heretofore. Pro- 
ponents of the proposed legislation will 
naturally rely upon Article I, Section 8, the 
Commerce Clause. To sustain the constitu- 
tionality of the proposed legislation re- 
liance will doubtless chiefly be upon what 
is sometimes known as the Second Federal 
Employers’ Liability Act Cases.’ It will be 
remembered that the statute there involved 
changed, in various vital particulars, com- 
mon law rules theretofore in effect govern- 


°45 U.S.C.A. secs. 51-60. 

*83 U.S.C.A. secs. 901-950. 

*Mondou v. N. Y., IN. H. and H. R. Co., 223 U. S. 
1, 56 Law Ed. 327, 32 Sup. Ct. 169. 





ordinarily be available under present rules of law. 
The limit can not be high enough to cover such 
meritorious cases as the tendency is for unmeritor- 
ious demands to approach or equal the specified 
limit and with liability imposed the cost of settling 
unmeritorious claims—and the great majority of 
claims do not merit the amount set by any respon- 
sible limitation—is greatly increased.” 
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ing the tort liability of employer to em- 
ployee. Of the contention that the changes 
thus legislated violated the Constitution, 
the unanimous Court said: 


“Of the objection to these changes it 
is enough to observe: 

First. ‘A person has no property, no 
vested interest, in any rule of the com- 
mon law. That is only one of the forms 
of municipal law, and is no more sacred 
than any other. Rights of property 
which have been created by the common 
law cannot be taken away without due 
process; but the law itself, as a rule of 
conduct, may be changed at the will . . . of 
the legislature, unless prevented by con- 
stitutional limitations. Indeed, the great 
office of statutes is to remedy defects in 
the common law as they are developed, 
and to adapt it to the changes of time 


996 


and circumstances’. 


The Court further held that the legisla- 
tion there challenged was promotive of 
interstate commerce in such degree as to 
be within the power of Congress to enact, 
saying: 


“The natural tendency of the changes 
described is to impel the carriers to avoid 
or prevent the negligent acts and omis- 
sions which are made the bases of the 
rights of recovery which the statute 
creates and defines; and as whatever 
makes for that end tends to promote the 
safety of the employees and to advance 
the commerce in which they are engaged, 
we entertain no doubt that in making 
those changes Congress acted within the 
limits of the discretion confided to it by 
the Constitution.”” 


The instant proposals are, however, sub- 
ject to at least plausible challenge at this 
point upon a number of grounds such as 
(a) the contention that it is unreasonable 
to classify accidents occurring in interstate 
aviation in a category separate and distinct 
from accidents occurring in interstate sur- 
face travel or in every other type of inter- 
state business and, (b) the contention that 
fixing limits of recovery in accidents occur- 
ring in interstate aviation in amounts. dif- 
ferent from those recoverable in any other 
type of accident within the respective states 


*Mondou v. N. Y., N. H. and H. R. Co., supra. 
*Mondou v. N. ¥., N. H. and H. R. Co., supra. 
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is unreasonable and violates the legitimate 
constitutional “classifying” powers of Con- 
gress.” 

Somewhat kindred questions were pre- 
sented in the cases twice heretofore quoted 
and were thus disposed of by the court: 


“Coming to the question of classifica- 
tion, it is true that the liability which 
the act creates is imposed only on inter- 
state carriers by railroad, although there 
are other interstate carriers, and is im- 
posed for the benefit of all employees of 
such carriers by railroad who are em- 
ployed in interstate commerce, although 
some are not subjected to the peculiar 
hazards incident to the operation of 
trains, or to hazards that differ from those 
to which other employees in such com- 
merce, not within the act, are exposed. 
But it does not follow that this classifica- 
tion is violative of the ‘due process of 
law’ clause of the 5th Amendment. Even 
if it be assumed that that clause is equiva- 
lent to the ‘equal protection of the laws’ 
clause of the 14th Amendment, which is 
the most that can be claimed for it here, 
it does not take from Congress the power 
to classify, nor does it condemn exer- 
tions of that power merely because they 
occasion some inequalities. On the con- 
trary, it admits of the exercise of a wide 
discretion in classifying according to gen- 
eral, rather than minute, distinctions, and 
condemns what is done only when it is 
without any reasonable basis, and there- 
fore is purely arbitrary. Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 
78, 55 L. Ed. 369, 377, 31 Sup. Ct. Rep. 
337. Tested by these standards, this clas- 
sification is not objectionable.” 


To the present writer it seems that the 
employer-employee relationship in inter- 
state rail transportation is one thing and 


"How widely the recovery limits provided in these 
bills vary, in the case of wrongful death, from the 
amounts which may presently be recovered in the 
courts of the various states may be seen from the 
“Report of Committee on Casualty Insurance Re- 
covery in Wrongful Death Actions,” 13 Insurance 
Counsel Journal 35, wherein is set out the amounts 
presently recoverable in all the states. The pro- 
posed legislation also provides recovery limits for 
non-fatal personal injuries. No detailed search has 
been made by the present writer, but it is believed 
that no state at present has any such limit fixed 
by law. 

*Mondou v. N. Y., N. H. and H. R. Co., supra. 
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that the carrier-passenger and carrier-pub- 
lic relationship in interstate air transpor- 
tation js quite another, and that there 
exist very reasonable grounds to doubt the 
constitutionality of the proposed legisla- 
tion. 


All lawyers are, however, quite familiar 
with the thought pattern generally prevail- 
ing with the Federal Judiciary in these 
days, in relation to problems arising under 
the Commerce Clause. We all know that, 
quantitatively, the courts have permitted 
the Commerce Clause to ingest almost all 
American business activities.” 


The instant problem is a different one, 
namely, whether, qualitatively, the carrier- 
passenger, carrier-public relationship in in- 
terstate" commerce by air is such as to make 
it reasonable for Congress to single out that 
relationship and deal with tort problems 
arising in it to the exclusion of like tort 
problems arising in other forms of inter- 
state commerce. 


All in all, it seems reasonable to conclude 
from the decisions, however, that the Fed- 
eral Courts would hold the proposed legis- 
lation, if enacted, to be a valid exercise of 
the jurisdiction of Congress under the Com- 
merce Clause.” 

*The present situation can be no better summar- 
ized than by the Seventh Federal Circuit Court of 
Appeals in a recent case: 


“Thus, while the Supreme Court in N.L.R.B. 
v. Jones & Laughlin Steel Corp., supra (301 U. S. 
at page 30, 57 S. Ct. at page 621, 81 L. Ed. 893, 
108 A.L.R. 1352), stated ‘that distinction between 
what is national and what is local in the activi- 
ties of commerce is vital to the maintenance of 
our federal system,’ it appears, from the Filburn 
case, that the boundary line marking such dis- 
tinction has been advanced to the point where 
only a mirage lies beyond. Perhaps the cackle of 
the farmer’s hen as she announces the completion 
of her daily chore, or the squeal of his pig in its 
struggle to become a porker, are yet beyond this 
boundary line, but of this we give no assurance.” 

Polish National Alliance of United States v. 
National Labor Relations Board, 136 F. (2d) 175. 


“It is believed that none of the proposed legisla- 
tion would be applicable to accidents involving 
strictly intrastate carriers by air. But see Polish 
National Alliance of United States v. National La- 
bor Relations Board, supra. 


“The constitutionality of the proposed legislation 
is discussed in detail in “Report to the Civil Aero- 
nautics Board of a Study of Proposed Aviation 
on Legislation,” by Edward C. Sweeney, pages 
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PROCEDURAL PROBLEMS 
GENERALLY 
The proposed legislation is implemented 
by no detailed provisions as to procedure. 
It is believed, however, that the absence of 
such provisions is of no particular signi- 
ficance. Doubtless both Federal and State 
Courts could and would entertain cases 
brought under the statute if it is enacted.” 


VENUE 

The question of venue is, however, an- 
other matter. Since the proposed statute 
is silent on the subject it is believed that 
actions could be brought under it where 
the cause of action arose or, under the rule 
that tort actions are, in general, ambulatory 
in nature, could be brought in whatever 
jurisdiction process could be had upon the 
defendant. This would mean, in the case 
of certain commercial airlines that an ac- 
tion could be brought in some jurisdiction 
on the Atlantic Seaboard as a result of an 
accident occurring on the Pacific Coast. 

Such freedom in the matter of venue for 
proceedings brought under the statute is 
believed against sound public policy. 

The Federal Employers’ Liability Act 
provides that venue may be had (1) at the 
residence of the defendant, (2) where the 
accident occurred, or (3) wherever the de- 
fendant is doing business at the time of 
commencing the action. This innocent ap- 
pearing provision has been productive of 
widespread evils which are fast approach- 
ing the status of a national scandal. A 
writer in the February, 1946, number of the 
Journal of the American Judicature So- 
ciety describes conditions as follows: 


“THE TRAFFIC IN LAWSUITS 


A few figures may not be amiss at this 
point to indicate the proportions to 
which this problem has grown. Of 214 
cases under the Federal Employers’ Liab- 
ility Act pending in Chicago on August 
15, 1945, 168 were from outside of Cook 
County, the normal territorial jurisdic- 
tion of the Chicago courts. Only 81 
were from the state of Illinois. Of the 
remainder, 47 were from Indiana, 37 
from Michigan, 16 from Ohio, 8 from 
Texas, 7 from California, and 18 from 


Robb v. Connolly, 111 U. S. 624, 28 Law Ed. 542, 
4 Sup. Ct. 544; Galveston, H. and S. A. R. Co. v. 
Wallace, 223 U. S. 481, 56 Law Ed. 516, 32 Sup. Ct. 
205. 
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various other states. On January 10, 
1946, The Atchison, Topeka and Santa 
Fe Railway Company had pending 
against it in the Superior Court of Chi- 
cago a total of 26 cases filed by a single 
Chicago lawyer in which a total of $1,- 
265,000.00 damages was asked. Of these 
cases, the cause of action in fifteen of 
them arose in California, eight in Ari- 
zona, and three in New Mexico. Not 
one of the 26 cases handled by this lawyer 
arose in Illinois or in any other state in 
which this particular carrier operates 
other than in the three western states 
mentioned, and all, except one case, were 
brought under the Federal Employers’ 
Liability Act or Safety Appliance Acts. 
The average distance from. the place of 
occurrence to Chicago is 1888.3 miles, 
or a total of 49,096 miles in the 26 cases. 
All 26 cases were filed since September 
18, 1945. On September 20, 1945, the 
claim department of the Illinois Central 
System reported 164 personal injury suits 
under the Federal Employers’ Liability 
Act ‘imported’ from outside jurisdictions 
and pending in the Chicago courts. The 
Grand Trunk Western, according to the 
Detroit Bar Quarterly article previously 
quoted, had 21 such cases arise in Michi- 
gan during 1944, all of which were de- 
fended in Chicago and none in Michigan. 
This is as far as we will go with Chicago 
statistics, but a letter to the claim depart- 
ment of any other railroad operating out 
of Chicago will bring a similar story in 
response. The picture is similar al- 
though not quite so bad, in Los Angeles, 
and the same holds true for various other 
large cities around the country.’ 


As air travel expands and aviation acci- 
dents continue to occur (even though it 
be, we hope, in a constantly diminishing 
ratio of accidents to passenger miles flown), 
similar conditions may and will in all like- 
lihood develop in the air transportation 
field. If the proposed legislation is to be 
adopted, it is submitted, that some provi- 
sion should be included to forestall, to as 
great a degree as possible, the possibility 
just stated. This could, it is believed, be 
accomplished by adding to the proposed 


“Winters, “Interstate Commerce in Damage Suits,” 
29 Journal of the American Judicature Society 135. 
See also “The ‘Exportation’ of Personal Injury and 
Death Claims,” 13 Detroit Bar Quarterly 11. 
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legislation a section reading in substance as 
follows: 


“Under this Act an action may be 
brought in a district court of the United 
States in the district of the residence of 
the plaintiff in interest at the time the 
cause of action arose or in which the 
cause of action arose, and an action may 
be brought in any State court of com- 
petent jurisdiction in the county of the 
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residence of the plaintiff in interest at 
the time the cause of action arose or in 
which the cause of action arose. It is 
provided, however, that in the event pro- 
cess cannot otherwise be had upon the 
defendant, action may be brought in the 
District Court of the United States in the 
district in which the defendant is domi- 
ciled or in any State Court of competent 
jurisdiction in the county in which the 
defendant is domiciled.” 


Partnership Insurance 


By Byrne A. BOWMAN 
Oklahoma City, Oklahoma 


F PARTNERS have made no plans con- 
I cerning what will happen to their busi- 
ness upon the death of one of the partners, 
“complications arise.” The death ordi- 
narily dissolves the partnership and the 
business must be liquidated. : 

Take for example, two partners, Win- 
chester and Coe. Winchester dies. Under 
the Oklahoma laws the partnership is dis- 
solved and Coe succeeds to all the partner- 
ship property “in trust for the purpose of 
liquidation,” and “shall immediately, in 
company with the executor or administra- 
tor ... take and furnish to said executor 
or administrator a correct and full inven- 
tory, and a fair and just appraisement of 
all partnership property . . . after which 
the surviving partner shall settle the busi- 
ness of the co-partnership.” Coe “shall 
settle the affairs of the partnership with- 
out delay, and account with the executor 
or administrator, and pay over such bal- 
ances as may from time to time be pay- 
able to such executor or administrator. . .” 
Coe can be required to give a bond. 

Coe has absolutely no choice about con- 
tinuing the business. He has to “wind up” 
the business by collecting the accounts re- 
ceivable, selling the firm assets, paying 
the firm debts, and dividing the cash re- 
maining with the executor, according to 
the partnership sharing. There may be 
a choice on the part of the heirs, however, 
as they might be willing to come in as 
partners, sell their interests, or buy out 
Coe’s interest, rather than insist upon the 
statutory liquidation procedure. Power is 
in the heirs, not in Coe. 


In the event of liquidation, Coe is still 
liable personally for any claims of third 
persons for damages for negligence or 
breach of warranty, and for any deficiency 
in taxes, due to clerical errors, etc. 

If the heirs—Winchester’s wife and chil- 
dren—should come in as partners, they 
would probably bring in no experience or 
business ability. If they were active part- 
ners they might not fit in. If they were 
inactive partners they might draw, or 
want to draw, excessive shares, not realiz- 
ing that Winchester’s share was due main- 
ly to his excellent services. 

Coe might not have sufficient funds to 
enable him to purchase the interests of the 
heirs, or, having funds, might have diffi- 
culty agreeing on the price. 

In the event of liquidation, Winchester’s 
wife could draw no widow’s allowance out 
of partnership funds until the partnership 
was liquidated and its debts paid, unless 
it had plenty of cash. Liquidation always 
shrinks assets. Winchester’s widow would 
suffer by liquidation. 

To meet the above problems, “buy and 
sell” agreements have been entered into 
by partners whereby upon the death of a 
partner his administrator or executor be- 
comes bound immediately to sell the de 
ceased partner’s interest to the surviving 
partner for either a stipulated price, or a 
price to be reached by a method provided 
in the contract. These contracts have been 
generally upheld as valid and enforceable 
except in Alabama, Mississippi, and 
Rhode Island. Such contracts ordinarily 
are supplemented by insurance on the 
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lives of the partners so that when a part- 
ner dies the surviving partner can use the 
proceeds of the insurance for purchase of 
the deceased partner’s interest. 

Some years ago, in the community prop- 
erty-law state of Arizona, Ranney Win- 
chester and Tasso Coe formed a partner- 
ship to engage in the merchandise broker- 
age business on a 50-50 basis, each taking 
out a $10,000 life insurance policy on his 
own life, premiums being paid by the part- 
nership, it being agreed: “In event of Coe’s 
death his wife or heirs is to receive the 
face of this policy, and Winchester receives 
Coe’s interest in the business,” and it be- 
ing agreed likewise as to Winchester. 

Winchester died and his wife received 
the $10,000 instead of Winchester’s half 
interest in the business, which business was 
worth $19,819.39, itemized $11,819.39 in 
property and $8,000 in “good will.” 

The court held that the agreement was 
valid and that Mrs. Winchester could not 
force Coe to account to her for any por- 
tion of the business. (Coe v. Winchester, 
43 Ariz. 500, 33 P. (2d) 286). 

Now what was wrong with this picture? 
Why was Mrs. Winchester so contrary? 
Probably she realized that the money used 
by the firm to pay the premiums on the 
policy on Winchester’s life was money 
that he otherwise would have received as 
his share of profits of the company, and 
that if he had drawn this money and 
handled the policy as a private matter, 
without the agreement, she would have 
received not only the $10,000 on the policy 
but also Winchester’s one-half interest in 
the business, which (ignoring the good 
will) was worth $5,909.69. In other words, 
if Winchester and Coe had not made the 
agreement and Winchester had merely 
bought the policy himself, Mrs. Winches- 
ter would have received (if the business 
could have been liquidated for its book 
value exclusive of good will) a total of 
$15,909.69. 

Also, it so happened that the invest- 
ments of the partners were community 
property, and the profits and reinvested 
profits were community property, in which 
each wife (as under the Oklahoma law) 
owned a one-half interest. Mrs. Winches- 
ter owned one-half of Winchester’s inter- 
est. The court held that inasmuch as 
Winchester held the partnership interest 
in his name, he had control of it, and had 
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power to contract concerning it, and that 
the contract was binding as to Mrs. Win- 
chester. The Oklahoma law is like that 
of Arizona in stating that community prop- 
erty held in the name of the husband is 
subject to his exclusive control. 

Thus it appears that although a need 
for partnership insurance exists, the agree- 
ment may be drawn so that actually the 
widow of the deceased partner suffers. 

If Winchester had taken out a $10,000 
policy on the life of Coe, with Winchester 
as beneficiary, and had paid the premiums 
thereon with his share of profits from 
the firm, and Coe had done likewise as to 
Winchester, and they had entered into a 
buy and sell agreement, the results would 
have been different. When Winchester 
died Coe would have had $10,000 with 
which to buy out the interest of Winches- 
ter. Coe would have paid the premiums 
on the policy. This is true business in- 
surance. Mrs. Winchester would be the 
beneficiary of any policy Winchester might 
have kept on his own life for her bene- 
fit—purely private insurance—and would 
not have been the beneficiary of any policy 
of business insurance. As Winchester’s 
executor, however, she would hold a policy 
on Coe’s life, which she could surrender 
for cash or sell to him, if she wished. 

The purchase price Coe would have to 
pay Mrs. Winchester would be controlled 
by the’terms of the buy and sell agreement. 

In a business where the profits have 
been quite large, compared to the capital 
invested, that is, where the profits have 
been due to great amount of good will and 
personality or advantageous trade connec- 
tions, the true worth of a partner's inter- 
est is much greater than the book value, or 
appraisal value of physical assets. For that 
reason the survivor, in order to keep the 
business intact, should be willing to pay 
more than the liquidating value, and the 
widow of the deceased partner should re- 
ceive more than that value. The average 
partner will view the matter both ways, for 
he will want his widow to receive true 
value. 

It is not difficult for the partners to 
agree on the worth of the business at the 
end of each year, or arrive at a formula such 
as the last annual value of net tangible 
assets, or ten times the annual profits over 
the last five years, whichever is the great- 
er. Or, they can agree upon appraise- 
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ment by appraisers selected by the executor 
and survivor and a third appraiser se- 
lected by those chosen. 

The agreement can provide that if the 
proceeds of the policy are insufficient to 
pay the value of the deceased partner’s in 
terest, the survivor shall execute notes for 
the balance. Conversely, in the event 
the proceeds of the policy are greater than 
the value, it can be agreed that the pro- 
ceeds shall be paid anyway, or that the 
difference shall be retained by the surviv- 
ing partner. 

It is advantageous to provide that the 
policies shall be kept by a trust company, 
and the proceeds received by the trust 
company; and that no partner shall exer- 
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cise loan privileges, cash value rights, nor 
right to change the beneficiary without the 
consent of the other; but none of these 
are essential. 

The agreement should provide that the 
estate of the deceased partner should be 
relieved of all partnership debts. In other 
words, the survivor guarantees to pay all 
such debts due, and which may become 
due in the future. 

Although the Arizona court held that 
the wives would not need to sign the agree- 
ment, possible situations of fact under 
community property laws suggest the pre- 
caution that the wives be taken into full 
confidence and that they sign the agree- 
ment. 


No Liability 


By DupLey O. EMMERT 
Manitowoc, Wisconsin 


HE place of the “office lawyer” in 

preparation, study, and analysis of 
casualty cases, is becoming more and more 
important to insurance companies inter- 
ested in cutting losses on cases which 
“boomerang.” 

The “run-of-the-mill” 90 per cent of the 
casualty cases reported seem to give little 
trouble from the standpoint of investiga- 
tion, adjustment, and settlements. An 
analysis of loss ratio will probably show 
that this ratio is substantially increased by 
the payment of a loss either before or 
after trial, on which a small reserve was 
originally entered because some branch or 
home office adjuster or claims manager 
made an examination of the file, and 
marked the case “no liability.” If a case 
is worthy of a file cover, it is worthy of 
sufficient attention to enable the examin- 
er to write a memorandum covering the 
points of law on which liability is believ- 
ed to exist or not exist as the case may 
be. Whether or not we can reconcile de- 
cisions of the courts to our concept of 
liability, we should remain constantly post- 
ed as new cases come forth. To do this 
means constant research. Any claim man 
charged with the responsibility of placing 
a reserve on a case, should be provided 
with, and should be a regular reader of 
all recent decisions affecting the area in 


which he is operating. Such a practice 
develops a wealth of knowledge and at least 
partial understanding. Frequently the re- 
collection of a case or principle will mean 
the difference between success and failure 
in the proper handling of a claim. 

The writer interviewed numerous active 
claim men and put the following hypo- 
thetical case to them. The insured driver 
with guests in his car is driving on an icy 
road, attempting to make a curve to the 
left, of less than forty-five degrees, at a 
speed of approximately forty miles an 
hour, and loses control of the car which 
turns around completely once, heads back 
off the shoulder and tips over. All occu- 
pants immediately leave the automobile. 
No one is hurt. The occupants look at 
each other, find that no one is hurt, notice 
that there is water coming out of the bat- 
tery from the car, fear a fire, and by com- 
mon impluse go over to right the automo- 
bile. In righting the automobile, one of 
the guests, the claimant here, cuts his wrist 
on broken glass in one of the car windows. 
The .glass was broken at the time of the 
upset. The guest makes claim. What is 
the liability? 

Most claim men concluded that the in- 
juries of the guest was not connected with 
the accident, even though the insured was 
negligent in causing the upset of the auto- 
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mobile. Such was not the ruling of the 
Wisconsin Supreme Court in the recent 
case of Hatch vs. Smail, 249 Wis. 183. 
The lower court instructed the jury “negli- 
gence is the cause of a collision or injury 
when it alone produces the same or co- 
operates with some other cause in produc- 
ing it jointly as a natural result. An in- 
tervening act of a human being which is a 
normal response to the stimulus of a situa- 
tion created by the negligence of another 
does not prevent an injury received dur- 
ing such act from being the natural result 
of the original negligence. 

“The question is, if you feel from the 
evidence that the injuries of the plaintiff, 
Leonard Hatch, were received while do- 
ing something after the accident itself, 
then you must decide whether the action 
in which the injury was received was a 
normal response to the stimulus of the 
situation and emergency created by the 
accident. It is for you to determine from 
all the evidence in the case whether the 
accident and injuries were the natural re- 
sult of the negligence, and, if so, then ot 
what and whose negligence?” The Supreme 
Court said that the court had properly in- 
structed the jury. The plaintiff receiv- 
ed the jury’s award and the Supreme 
Court affirmed the judgment. 

The court cites Restatement 2 Torts, 
Sec. 431, as follows: “The actor’s negligent 
conduct is a legal harm to another if (a) 
his conduct is a substantial factor in bring- 
ing about the harm * * * *.” 


In the comment on this section, it is 
said: “a. . . The word ‘substantial’ is 
used to denote the fact that the defend- 
ant’s conduct has such an effect in pro- 
ducing the harm as to lead reasonable 
men to regard it as a cause, using that 
word in the popular sense in which 
there always lurks the idea of respon- 
sibility, rather than in the co-called 
‘philosophic sense,’ which includes every 
one of the great number of events with- 
out which any happening would not 
have occurred. Each of these events is 
a cause in the so-called ‘philosophic 
sense,’ yet the effect of many of them is 
so insignificant that no ordinary mind 
would think of them as causes. 

“b. In many cases the question before 
the court is whether the actor's negli- 
gence was in fact the cause of the other’s 
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harm—that is, whether it had any effect 
in producing it—or whether it was the 
result of some other cause, the testimony 
making it clear that it must be one or 
the other, and that the harm is not due 
to the combined effects of both. . . . It 
is only where the evidence permits a rea- 
sonable finding that the defendant's 
conduct had some effect that the ques- 
tion whether the effect was substantial 
rather than negligible becomes import- 
ant.” 


In the Hatch case, an earlier case of 
Kramer vs. Chicago, M. & St. P. R. Co., 
(1937) 226 Wis. 118, 276 N.W. 113, is cited 
and discussed. In the Kramer case, the 
train crew had attempted to connect a 
string of cars, but the automatic coupling 
was defective, and the connection was not 
made. In the second attempt to make 
the coupling, which also failed, the im- 
pact drove three of the cars southward 
away from the engine. The plaintiff and 
another employee attempted to set the 
brakes. The other employee succeeded in 
reaching the brakes first, and jolting caus- 
ed by the stopping of the train, caused the 
plaintiff to fall on the track, causing the 
injuries complained of. The contention 
was made in that case that it was the act 
of the second employee in setting the brake 
that caused the plaintiff's injuries. The 
Supreme Court says in the Hatch case, 
“This court, howeverg after a_ careful 
analysis, applied the rule set out in section 
443, Restatement, Torts, and in the com- 
ment already referred to.” Sec. 443, Re- 
statement, 2 Torts, reads “an intervening 
act of a human being or animal which is 
a normal response to the stimulus of a 
situation created by the actor’s negligent 
conduct, is not a superseding cause of harm 
to another which the actor’s conduct is a 
substantial factor in bringing about.” 

Ability to evaluate cases is not only an 
art developed through experience, but is 
more and more a science, the success of 


.which depends upon a constant study of 


the rapidly changing field of tort law, to- 
gether with sound analytical judgment in 
applying stare decisis to cases not yet in 
litigation, in the hope that litigation can 
be avoided. If litigation is not to be 
avoided, it is comforting to have some 
idea of where we will end. “An ounce of 
prevention is worth a pound of cure.” 
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The Law Affecting Aviation Liability Claims 


By Greorce W. Orr 
New York 7, New York 


HE impact of war on aviation has been 

tremendous. This has made itself felt 
in both technical advances and in public 
interest. The technical advances have been 
far reaching, not only with respect to air- 
plane design, but include developments in 
equipment such as turbo-jet engines, radar 
and other navigational aids. This will in- 
evitably result in the carriage of passengers 
and goods faster, safer and cheaper, hence 
an increase in both domestic and interna- 
tional flying. Some indication of the pro- 
portion of this increase may be judged from 
the fact that air line passengers have al- 
ready increased from 1,876,000 in 1939 (our 
last normal pre-war year) to 7,700,000 in 
1945—before wartime progress had yet been 
available to commercial air transportation. 
Public interest has been increased by the 
wartime training of tens of thousands of 
pilots and technicians who are potential 
civilian flyers, not to mention an increase 
in civilian student certificates from, 30,000 
in 1939 to 70,000 in 1945.’ 

The interest of lawyers in such a develop- 
ment in any industry, is of course, that 
there will be a corresponding impact upon 
the law and the practice of law. Our job as 
lawyers is to see that our proven system of 
justice is protected against the hysteria of 
popular and political interest and that the 
protection of judicial procedure is main- 
tained to the end that justice may be avail- 
able to all by due process of law. Our 
job as individuals is to take notice of the 
growth of this new industry and to equip 
ourselves for professional participation as 
the occasion demands. It is to this latter 
interest—that of the lawyer as an individual 
—that this article is directed. 

After some twenty years of experience as 
an active aviation operator and as a special- 
ist in liability law affecting aviation, it is 
the writer’s opinion that several miscon- 
ceptions exist in many legal as well as lay 
minds with respect to aviation and avia- 
tion law. The impression is fairly general 
that there is something mysterious about 
flying and that aviation law is a specialty 


‘CAA Journal, January 15th, 1946. 


beyond the knowledge of the average com- 
petent general practitioner. Of course, 
neither is true. The airplane uses laws of 
nature just as definite and scientifically 
dependable in “defying gravity” as the boat 
uses in floating upon the water. The legal 
principles I use most in my work in avia- 
tion law are those I learned when I received 
my LL.B. some thirty-five years ago—when 
the airplane was a little known and un- 
developed curiosity. 

The truth is that liability has been tin- 
kered with little as yet in connection with 
aviation and that the common law rules 
of negligence—with which every lawyer is 
familiar—generally apply. There is a con- 
siderable body of law built up by our 
courts applying these principles, but an 
adequate discussion of such cases cannot 
be included in a general paper of this char- 
acter. A comprehensive compilation is 
found in U. S. Aviation Reports,’ the 1944 
volume of which digests most cases to that 
year. The idea I wish to convey is that 
aviation Jaw is not a special branch but an 
application of the general law with which 
we are all familiar and quite as accessible 
as the law relating to any other industry. 

Before discussing the exceptions, it may 
be in order to dispel some more miscon- 
ceptions. ; 

The fact that airplanes cross many state 
boundaries in a short time is not the basis 
of conflict of law. It is well established 
that the law of the place of accident con- 
trols and that law is available to all.’ There 
is some variation in the laws of some of the 
states but in my experience in handling 
more aviation claims perhaps than any oth- 
er man, there has been no conflict. We all 
agree that the uniformity of federal con- 
trol is desirable as to safety regulations and 
the economic regulation of interstate air- 
lines, an objective already accomplished by 
the Civil Aeronautics Act of 1938'—but this 
is no precedent for the necessity of uniform 


"United States Aviation Reports, Inc., 2301 N. 
Charles St., Baltimore 18, Md. 

*Beal Conflict of Laws, Vol. 2, Sec. 3841, p. 129. 

“1938 USAvR 327; 49 U.S.C.A. 1944 Sup., 208. 
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liability laws which can only be accom- 
plished at the serious cost of taking control 
away from the states. 

Another imaginary difficulty is that in 
some cases all aboard an airplane are killed 
in an accident and because there are no 
eye witnesses, it is difficult to prove negli- 
gence. ‘This same situation is applicable 
to alleged wrongful death in other indus- 
tries but there is better opportunity to 
prove liability in connection with aircraft 
accidents than in any industry I know be- 
cause of the meticulous records kept by air- 
craft operators, the government records 
and the public hearings incident to serious 
aeronautical accidents. The plaintiff has 
access to all facts known to the defendant. 
There appears to be no justification for 
subjecting aviation to a different standard 
of liability than that required of other in- 
dustries, some of which are in direct com- 
petition. 

A study of decisions concerning aviation 
reveals that our established law and judi- 
cial process is quite capable of giving jus- 
tice. In the words of the Committee on 
Aeronautical Iaw, in its 1942 report to the 
New York Bar Association: “Considering 
the success or failure of the common law 
rules of liability by examining the re- 
ported cases over the last thirteen years, 
there is little, if any, evidence to indicate 
that substantial injustice has been done 
as between operators by air and the travel- 
ing or general public. There is no report- 
ed aviation decision where the common law 
rules have been judicially condemned as 
insufficient or inadequate to accomplish 
justice between the parties: on the other 
hand .... the courts seem to have found 
the principles of common law to have suf- 
ficient flexibility to work out an equitable 
solution to the particular problem.” 

The exceptions to the application of com- 
mon law rules of negligence are: (1) Land 
damage statutes, (2) guest statutes, and 
(3) the Warsaw Convention. It may be 
noted at this point that on the basis of 
court constructions so far, the motor vehicle 
laws of the various states have been held 
not applicable to aircraft. 

(1) Land damage laws (based on Section 
5 of the so-called Uniform State Law for 
Aeronautics)’ impose absolute and unlimit- 
ed liability on the owner (and certain 


*1936 USAvR 376. 
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liability on the operator) for property dam- 
age and/or injury to innocent third parties 
on the surface caused by the operation of 
aircraft or objects falling therefrom. Un- 
less changed during the past year, the juris- 
dictions having such laws are: Delaware, 
Hawaii, Indiana, Nevada, New Jersey, 
North Carolina, North Dakota, South Caro- 
lina, South Dakota, Tennessee, Vermont, 
Wisconsin, Montana and Wyoming, the 
liability being aplicable only to forced 
landings in the last two mentioned states. 
Maryland and Georgia make proof of dam- 
age prima facie evidence of liability. The 
law with regard to aircraft liability in 
Pennsylvania is found under Title 2, Sec. 
1469, 1472 and 1473, 1944 Pocket Supple- 
ment to Purdon’s Pennsylvania Statutes 
Annotated. 

(2) California’ and South Carolina’ have 
guest statutes applicable to aviation, the 
former providing that there shall be no 
action for death, injury or loss unless in- 
jury results from intoxication or wilful mis- 
conduct and the latter unless the act was 
intentional or caused by heedlessness. 

(3) Briefly, the Warsaw Convention’ is a 
“Convention for the Unification of Cer- 
tain Rules Relating to International Trans- 
portation by Air” (its proper name); its 
application is determined’ by the contract 
of transportation and not by the place of 
accident—when between two nations adher- 
ing to the treaty, or from one adhering na- 
tion to a destination in that same nation, 
if there has been an agreed stopping place 
in another nation whether an adherent or 
not. It places primary liability on the car- 
rier for injury to passengers,” baggage 
and/or goods” unless the carrier can affir- 
matively prove that it and its agents have 
taken all possible necessary measures to 
avoid the damage™ (or in the case of bag- 
gage and goods, that the damage was caus- 
ed by an error in piloting or navigation),” 
and limits recovery: for death or injury of 

assengers“ to the present U. S. Currency 
value of $8,291.87; baggage and goods” to 


"Sec. 1114, Art. 151, Deering General Laws of Cal. 
*Sec. 5908, 1936 Sup. to S.C. Code of 1932. 

*49 Stat. 3000 (1934); 1934 USAVR 239. 

*Ch. I, Art. 1 (2). 

*Ch. III, Art. 17 

“Ch. III, Art. 18. 

*Ch. III, Art. 20 (1). 

*Ch. III, Art. 20 (2). 

“Ch. III, Art. 22 (1). 

*Ch. III, Art. 22 (2). 
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$16.58 per kilogram (2.2046 Ibs); and 
$331.67 for objects of which the passenger 
takes charge himself,” unless the passenger 
affirmatively proves that the damage was 
caused by wilful misconduct,” in which 
case there would be no limit. The limita- 
tion for bringing an action is two years.” 

Our international air commerce is de- 
veloping rapidly and this development will 
continue until it becomes of importance to 
an ever increasing number of lawyers. For 
this reason I am discussing it at some length 
even though perhaps less practical to a 
majority of lawyers at the moment than 
decisions in other fields of aviation law. As 
a matter of fact, the subject is not as remote 
in practical interest as appears on the sur- 
iace, as many lawyers who do not consider 
their practice in the field of international 
law at all are being confronted with the 
problems growing out of international air 
transportation—and finding that quite dif- 
ferent principles of law are involved. This, 
of course, is in those cases to which the so- 
called Warsaw Convention is applicable— 
and it can be applicable in-the most sur- 
prising places, on a purely intrastate flight, 
let us say, from Philadelphia to Pittsburgh. 
I prepared an introductory article on The 
Warsaw Convention which was published 
in the March 1945 Virginia Law Review.” 

There have been several recent decisions 
of interest in connection with the Warsaw 
Convention which may be appropriately 
discussed in conection with this relatively 
new subject. 

The Wyman vs. Pan American” case was 
concluded in 1945. This case involved the 
death of a passenger in 1938 on a passage 
contract from San Francisco (USA) to Hong 
Kong (a British colony), both adherents 
to the Warsaw Convention. The trip re- 
quired several days with overnight stop- 
overs at a number of points, all under U. S. 
sovereignty and the accident occurred on 
the leg of the flight between Guam and 
Manila, both under U. S. Sovereignty. In 
other words, the plane had never entered 
foreign territory and the intended imme- 
diate destination, Manila, was still under 
USA jurisdiction. Further, the plane dis- 


*Ch. III, Art. 22 (3). 

"Ch. III, Art. 25. 

*Ch. III, Art. 29. 

*Vol. 31, No. 2, p. 423. 

1943 USAvR 1; 181 Misc. 963; 43 N.Y.S. (2nd) 
420. 293 N.Y. 878. 
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appeared over the no-man’s-land of the 
high seas, so the accident or whatever caus- 
ed the failure to reach port, was assumed 
to have occurred over the high seas. The 
many interesting legal questions arising in 
such circumstances are immediately appar- 
ent. 

The carrier claimed that the passage was 
subject to the Warsaw Convention and the 
writer immediately offered to pay the maxi- 
mum limit of liability provided, since the 
claim justified such a settlement. This was 
refused and the case tried in the New York 
State Supreme Court, New York County in 
June 1943, the decision being that the 
flight was subject to the Warsaw Conven- 
tion and that recovery was limited to the 
U. S. equivalent of the limit provided there- 
in. The decision was unanimously affirm- 
ed without opinion by the Appellate Divi- 
sion” and again unanimously affirmed 
without opinion by the New York Court of 
Appeals.” Certiorari was denied by the 
United States Supreme Court, April 23rd, 
1945.” 

Since this is the first case involving the 
Warsaw Convention which has been con- 
sidered by the highest state and federal 
tribunals, it will probably be classed as the 
leading American case. In view of the many 
legal questions so ably presented by coun- 
sel for both sides on the several appeals, it 
is regrettable that we have no opinions 
from the higher courts. However, Judge 
Schreiber’s decision settled several import- 
ant points: (1) The rights of the parties 
are fixed by the Warsaw Convention. (2) 
The Convention becomes a part of the law 
of the land. (3) The rules of the Conven- 
tion were made a condition of the ticket. 
(4) and in any event are so made under the 
rules themselves. (5) Warsaw Convention 
rules are applicable only to international 
flights (Art. 1) and (6) raise a presump- 
tion of liability on the part of the carrier 
(7) for injury or death of a pasenger (8) 
limited to approximately $8,300 under pres- 
ent U. S. gold standard, except where the 
carrier is guilty of “wilful misconduct.” 
(9) There was no proof of wilful miscon- 
duct, indeed of any negligence connected 
with or a proximate cause of the accident 
(establishing that affirmative proof is 


267 App. Div. 947; 48 N.Y.S. (2nd) 459. 
"293 N.Y. 878; 59 N.E. (2nd) 785; 1943 USAvR 1. 
324 U.S., No. 1 (advance sheets), page V. 
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necessary). (10) The Warsaw Convention 
rules permit a recovery that otherwise 
might be impossible for want of proof. 
(11) The original place of departure and 
the final destination is specifically con- 
trolling despite breaks in travel routes. 
(12) Compliance with the law (by the car- 
rier) is always to be assumed unless the 
contrary is proven. (13) The right to 
bring a death action is purely statutory. 
It did not exist at common law, and de- 
pends upon the existence of the statute 
creating a right of action at the place where 
the “force impinged” causing the injuries. 
(14) No new substantive rights were creat- 
ed by the Warsaw Convention and all its 
rules are well within the framework of 
existing legal rights and remedies. (15) 
The right to recover must depend upon 
some statute. (16) The New York Law can 
have no application as the injury and death 
did not occur within the state. (17) The 
federal “Death on the High Seas Act’™ is 
applicable to airplane accidents on the 
high seas. (18) As interest is not provided 
in that Act, no interest may be allowed on 
verdict. 

Another Warsaw Convention decision of 
considerable interest is Garcia (Diaz) vs. 
Pan American,” as it confirms the decision 
reached in the leading English case, Grein 
vs. Imperial Airways.” In this case Manuel 
Diaz bought a ticket from New York to 
New York with Lisbon, Portugal (not an 
adherent) the other end of a round-trip 
ticket—one of several agreed stopping places 
under foreign jurisdiction. The plane was 
wrecked in landing near Lisbon, fatally 
injuring Mr. Diaz. Suit was brought and a 
motion by the plaintiff for an order strik- 
ing defenses based on the Warsaw Conven- 
tion was heard by the N. Y. Supreme Court, 
Westchester County, September 8th, 1944.” 
The motion was denied, the Court holding 
that the transportation was explicitly with- 
in the meaning of “International Trans- 
portation” as defined by the Convention. 
In answer to the contention that Lisbon 
was the destination of the outbound trip, 
which should be considered separately from 
the return trip, the Court held that the 


*Title 46, U.S. Code Sec. 761. 

*269 App. Div. 287; 235 CCH 1380 (Commerce 
Clearing House Aviation Law Service) ; 1945 USAvVR 
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severability of the flights was not the criter- 
ion for measuring its international charac- 
ter and that the terms of the contract alone 
control. On appeal the Appellate Divi- 
sion unanimously affirmed the order. In 
an interesting and able opinion by Judge 
Hagarty, the Court holds that as a treaty 
the Warsaw Convention is part of the law 
of the land, overriding state law and poli- 
cies and that its provisions supercede the 
usual doctrine that the right and measure 
of recovery are governed by the lex loci 
and not by the lex fori. Further, that the 
treaty is self-executing since the provisions 
do not require implementation and may be 
enforced in the same manner as if enacted 
by statute. 


Another interesting case in the U. S&S. 
District Court for the Southern District of 
N. Y. is Indemnity Insurance Company vs. 
Pan American, et al.” This was a motion 
by the plaintiff insurance carriers challeng- 
ing the affirmative defenses based on the 
Warsaw Convention. This was much the 
same question, now in federal court, which 
was decided in the Garcia case, supra, by 
the New York state courts. The action was 
based on the same accident February 22nd, 
1943, near Lisbon, Portugal—a non-adher- 
ent to the Convention. Recovery is sought 
for damages suffered by the father and 
mother of Tamara Swan, who died in the 
crash, in connection with compensation 
paid in accordance with an award to said 
parents. The points of argument were: 
(1) That the Warsaw Convention was un- 
constitutional because it encroaches on the 
power of Congress to regulate commerce. 
To this the court found that there was no 
authority for questioning the validity of a 
treaty duly ratified in the manner prescrib- 
ed by the Constitution on the ground that 
it did not receive the approval of both 
Houses of Congress and that the treaty did 
not encroach improperly on the power of 
Congress to regulate commerce. (2) That 
the Convention was inoperative because it 
is not self-executing and has never been 
implemented by legislation. To this the 
court states that whether a treaty is self- 
executing depends upon its terms, whether 
they call for further action or whether they 
are enforceable without legislation. Judge 
Rifkind states that as he reads the treaty, 


"235 CCH 1373; 58 F. Supp. 338 (S.D.N.Y.); 1945 
USAvR 52. 
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and particularly the provisions pleaded that 
limit liability, he construes them to be self- 
executing. (3) That being inoperative, the 
treaty cannot be effective as a contract be- 
tween carrier and passenger. To this the 
court found that since the treaty is opera- 
tive, the argument fails. ““The public policy 
against contracted limitation of liability by 
common carriers” must bow to the over- 
riding policy of the treaty.”” (4) “The 
argument that the treaty is invalid because 
it deprives plaintiff of its property without 
due process is rejected. Statutes for the 
limitation of liability are no novelty.” (5) 
To the argument that a requirement for 
written notice of the claim within thirty 
days is invalid as against public policy the 
court decides that such defense cannot be 
stricken as a matter of law. 

Leaving the Warsaw Convention subject, 
and in my effort to call attention to rela- 
tively unfamiliar litigation affecting avia- 
tion, the case of Jones vs. Northwest Air- 
lines" decided by the Washington Supreme 
Court, April 17th, 1945, is of interest be- 
yond the question of contract it decided. A 
flight was cancelled because of weather con- 
ditions and plaintiff sued for breach of 
contract. The defendant pleads in defense 
its tariff regulations, required and approv- 
ed by the Civil Aeronautics Board, to the 
effect that flights could be cancelled at any 
time it deemed advisable and that the air- 
line is not responsible for failure of air- 
craft to depart or arrive on scheduled time. 
In holding for the defendant, the court 
said “His ticket was sold subject to tariff 
regulations with which he was charged with 
notice. . . . The tariff regulations under 
which the appellant purchased his ticket 
were available for his inspection at respon- 
dent’s ticket office. In buying this ticket, 
the appellant bought it subject to the re- 
gulations. Respondent could not sell it 
on any other basis without violating the 
law for paragraph 483 of the Civil Aero- 
nautics Act, 49 U.S.C.A., 1944 Sup., 208, 
requires the filing of these rules and regu- 
lations and forbids a carrier from depart- 
ing therefrom.” 

The significance of the above decision 
is that it is the first we have had uphold- 
ing the legality of the rules and regulations 


*Conklin vs. Canadian Colonial Airways, 266 N.Y. 
244; 1934 USAvR 21. 

”U. S. vs. Pink, 315 U.S. 203, 231. 

235 CCH 4056; 1945 USAvR 57; 157 P. 2d 728. 
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filed by all airlines with the CAB and 
hence applying the great volume of law al- 
ready decided in connection with the filing 
of like tariffs by railroads and other sur- 
face carriers with the ICC. This includes 
the limitation of liability on checked bag- 
gage and other property—a subject of in- 
creasing interest as air travel increases. 

Finally, there is some confusion as to 
(1) just what the Civil Aeronautics Author- 
ity is and (2) as to the effect of civil air 
regulations issued by that federal Authority 
on aviation liability. 

(1) The Civil Aeronautics Authority was 
created by the Civil Aeronautics Act of 
1938. Under the Reorganization Act of 1939 
the President reorganized the Authority 
and Public Resolution 75, approved June 
4, 1940, provides that Reorganization Plans 
No. III and IV shall take effect on June 
30, 1940. Briefly, the Civil Aeronautics 
Authority was divided into two organiza- 
tions, one being the Civil Aeronautics 
Board, which among other things, issues 
civil air regulations and investigates acci- 
dents through its Safety Bureau, and the 
other, the Civil Aeronautics Administrator, 
who, among other things, is the administra- 
tive agency to carry out the regulations of 
the Board. The term Civil Aeronautics 
Authority is now used only in referring gen- 
erally to the whole federal control of aero- 
nautical affairs. 

(2) There is presently no federal law 
(other than the Warsaw Convention) hav- 
ing to do with aviation liability to passen- 
gers, goods or the public. Section 701 (e) 
of the 1938 Act, supra, specifically provides 
that no part of any report or reports of the 
Board or Authority relating to any acci- 
dent, or the investigation thereof, shall be 
admitted as evidence or used in any suit or 
action for damages growing out of any 
matter mentioned in such report or reports. 
This is only fair, as this agency has nothing 
to do with determining liability, its investi- 
gations is for a totally different purpose— 
safety regulation—it received inadmissible 
evidence without regard to the safeguards 
of law and its conclusions which may be in- 
terpreted as affecting liability are often un- 
sustainable by legal evidence. 

About the only way the civil air regula- 
tions of the CAB would affect liability is 
that compliance with or violation of regu- 
lations might be submitted as evidence, if 
material, in legally determining liability. 
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“Traffic Deaths Can Be Prevented” 


By Lr. Cot. FRANKLIN M. KREML, Director 
Northwestern University Traffic Institute and the Traffic Division 
International Association of Chiefs of Police 
Evanston, Illinois 


ITAL action programs that produce a 

reduction in traffic accidents and 
deaths must be evolved in every city and 
state in the nation. Safety leaders are in 
agreement that there is no easy way to 
bring about such programs. Only through 
unceasing effort in the application of time- 
tested formulae, hard work, a sound ap- 
praisal of traffic conditions, plus the solid 
backing of an informed public can this be 
accomplished. 

In many ways our safety efforts in the 
past have been commendable and worth- 
while. But it is quite obvious that they 
have been inadequate. The problem is too 
vast to be successfully resolved by beating 
a tom-tom, by crying like a circus barker, 
or with the technique of the tent meeting 
huckster who hawks salvation by nightly 
repetition of the discomforts of hell. The 
time has passed for appealing to the emo- 
tions of our people, of trying to bring them 
face to face with our highway horror and 
its costly inadequacies, to sicken them un- 
til they resolve to drive with sanity and 
caution. They know the facts. They have 
been told the story almost every day of 
their lives. It is not in their nature to be- 
come more perturbed, more emotionally 
excited about traffic than they are now. 
The reason for this, as explained by my 
friend Sidney J. Williams of the National 
Safety Council, is that the average man has 
only so much time and energy to be divid- 
ed among his personal affairs and pressing 
local, national and world-wide problems. 
He needs not so much to be stirred up 
further, but rather to settle down into 
specific courses of action. His mind has 
been pried open by emotional appeals; it 
needs now to be filled with usable informa- 
tion. 

The time has come to stop selling 
“Safety” in general and concentrate instead 
on developing and winning support for a 
specific program for each state and city. I 
do not urge decreasing our appeal for pub- 
lic support, but that we now present an 
intelligent and constructive program that 
community and state business and govern- 


mental leaders can endorse with confi- 
dence. 

We have, fortunately, the basis for such 
a program in the reports of the President's 
Highway Safety Conference held last May. 
It reiterates, in part, the standard program 
for control that the Traffic Division of the 
International Association of Chiefs of Po- 
lice and the Northwestern University Traf- 
fic Institute have recommended since 1936. 

The Conference Action Program has pro- 
vided America with a master plan, based 
on sound educational, enforcement and 
engineering techniques, by which states 
and communities can achieve maximum 
safety and efficiency in highway transpor- 
tation. In addition, the event has had the 
effect of making people safety-conscious on 
a truly national scale. 

I cannot emphasize too strongly the im- 
portance of the Action Program to the na- 
tion. We have in our grasp the opportun- 
ity that many of the people in the traffic 
control field have devoted their lives to 
preparing. For the first time in history a 
part of the load borne by enforcement, the 
most immediate and important aspect of 
traffic control, is being distributed with 
equity to those other agencies without 
whose cooperation and intense support all 
traffic control programs fail. 

Twenty-eight governors have scheduled 
state conferences to develop ways and 
means of putting the Action Program into 
effect, and more meetings will be held in 
other states. If conferences have not been 
held in your city or state, and if reception 
of the program has lacked the enthusiasm 
and concerted effort necessary to its un- 
qualified success, it then should be cause 
for grave concern to you and to all re- 
sponsible citizens in your community. 

In the past ten years nearly 320,000 
Americans were killed in traffic accidents. 
Some 11,000,000 others were injured. Re- 
sulting economic losses, including property 
damage, wage loss, medical expense and 
overhead cost of insurance, totalled ap- 
proximately 15 billion dollars. 

The fact that in the face of this grim 
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record there were many important gains 
in highway safety merely bespeaks the 
magnitude of the accident prevention prob- 
lem in the most highly motorized nation 
on earth. For the accident curve normally 
tends to follow close on the heels of the 
travel mileage curve. Thus the peak mile- 
age year of 1941, when travel aggregated 
333 billion miles, was also the blackest 
year in number of fatalities, setting an all- 
time high of 40,000 traffic deaths. 

Motor vehicle travel in the United States 
has multiplied six times within the last 
two decades. It is significant that in 1946, 
with some two million fewer vehicles on 
the road than the 34,400,000 operating in 
1941, that vast mileage of that top-pre-war 
year was more than equalled. 

The 1946 traffic death toll for the U. S. 
was approximately 34,000. This is more 
than 5,000 higher than the 28,600 killed 
in 1945 when wartime restrictions limited 
travel. 

Motor vehicle registration reached ap- 
proximately 32.5 million at the end of 
1946. It is estimated that by 1956 registra- 
tions will increase to approximately 45 
million, with a probable 55 million by 
1962. 

The increase in registration will result 
in greater exposure to accidents, making 
our current heavily traveled thoroughfares 
more dangerous. Accidents exposure will 
rise materially; possibility of two-car colli- 
sions grows, not in direct proportion to 
rising registration, but by the approximate 
square of vehicle mileage. We can expect 
1947 accident totals to exceed the 40,000 
killed in the peak year of 1941. The prob- 
lem is severe and will grow worse. 

Improved official action, courageously 
employing proved, modern techniques, is 
a vital necessity if this great accident po- 
tential is to be dissipated. This is espec- 
ially true of traffic policing. No matter 
how flawless a modern road system, and no 
matter how skillfully blended into it are 
other factors, the entire structure of traffic 
control still depends upon the vital element 
of police enforcement. Improvements in 
this important function of control will re- 
sult in the most immediate and substantial 
reduction in traffic accidents. Such im- 
provement takes advantage of the large 
present establishment of police depart- 
ments, with more than 100,000 men im- 
mediately available for this work. 
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Evidence of the relation between enforce- 
ment and the accident rate is shown in the 
following table which makes a comparison 
of death rates per 10,000 registered motor 
vehicles and enforcement indices* of six 
cities in the top three population groups 
for 1945: 

Traffic Deaths Per 
10,000 Registered Enforcement 
Vehicles Index 
Detroit _. 
Baltimore ‘ 
Houston _. 
San Antonio 
fe ers ee 
ror 7.3 


As examples of the effect of enforcement 
on the rates of individual cities: In 1937 
Cleveland, with an enforcement index of 
3.4, had 247 traffic deaths; the following 
year, an index of 13.4 and 130 fatalities. 
Evanston, Illinois had an index of 1.5 and 
12 traffic deaths in 1928, but an index of 
18.6 and two deaths in 1935. 

Our police officials are, fortunately, in- 
creasingly alert to the problem now devel- 
oping. They know that well organized 
supervision of traffic by trained personnel 
inevitably results in substantial reduction 
in accidents. They recognize their respon- 
sibility to provide such supervision. 

But anxious as most of them are to deal 
effectively with the problem, they need and 
are demanding help—help in planning, or- 
ganization, training, and in the develop- 
ment and establishment of sound doctrines 
and techniques in their departments; help 
in effecting personnel and activity re-or- 
ganization which will give them the great- 
est result in the employment of their pres- 
ent facilities. 

Both the Traffic Division of the Inter- 
national Association of Chiefs of Police 
and the Northwestern University Traffic 
Institute have felt the currently develop- 
ing interest in traffic control and accident 
prevention. Programs of these twin organ- 
izations, both established in 1936, have 
been reorganized in order to meet the in- 
creasing demands for assistance made by 
traffice administrators. 

The Institute is a non-profit organiza- 
tion financed primarily by the Automotive 
Safety Foundation, Washington, D. C., and 


*Enforcement index is the number of convictions 
for hazardous moving violations per personal injury 
accident. 
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the Kemper Foundation for Traffic Police 
Training, Chicago. It is located on the 
campus and functions under the jurisdic- 
tion of Northwestern University. During 
the past ten years it has trained nearly 
1,500 police officers as specialists in traffic 
control and accident prevention. 

The Traffic Division of the IACP, which 
shares certain staff personnel and office 
space with the Institute, also was organized 
in 1936 to serve police departments in the 
field. This service to city and state police 
departments falls into two main classifica- 
tions: survey and installation. The survey 
work comes first—to get the facts and to 
form a basis of agreement and understand- 
ing between city and state officials and the 
Traffic Division representatives. Then fol- 
lows the installation phase during which 
the real service is performed. 

When a city or a state requests assistance, 
experienced IACP field representatives are 
sent to study the organization, personnel 
strength and type, the training and selec- 
tion program, the records system, equip- 
ment and the methods of assignment and 
duty. They survey the handling and dis- 
position of traffic cases by the court, in- 
cluding the work of the prosecutor. The 
traffic laws of the city or state are care- 
fully reviewed. Their objective is to 
examine each factor that may have a bear- 
ing on the efficiency of the department's 
traffic functions. 

Following completion of the field study, 
a survey report is prepared making com- 
plete appraisal of the present traffic pro- 
gram and containing recommendations 
which will raise both the quality and quan- 
tity of enforcement to an effective level. 
If the officials accept the Traffic Division's 
recommendations, field representatives are 
assigned to the department to carry them 
out. 

Reorganization begins immediately. Us- 
ing the survey as a blueprint, staff men 
simultaneously begin a complete overhaul- 
ing of the accident records system and start 
training clerks in the filing, maintenance 
and use of this important information. An 
analytical unit is created, and, almost at 
once, record study becomes routine, the 
conclusions of such analyses being used as 
bases for selective program direction, as in 
the assignment of patrols in keeping with 
the times and places of highest accident 


frequency. 
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Other staff men, at the same time, begin 
an extensive examination and interview 
procedure to find the officers and men best 
fitted for assignment to a series of inten- 
sive technical schools to be conducted for 
such functions of the reorganized Traffic 
Division as the accident investigation bu- 
reau and enforcement (motorcycle) unit. 
While these men are in school, additional 
motor, investigative and office equipment 
is secured, and departmental rules, orders 
and policies are revised so that the new 
activities may begin as soon as the men are 
qualified. 

Finally, the staff carries its work into 
the local courts, providing among other 
things as expeditious a disposition of the 
increased volume of cases as possible in 
such a manner as to prevent, by an audit- 
ing system, any irregular disposition (fix- 
ing) of traffic cases. Routines are estab- 
lished whereby the prosecutor is supplied 
all materials necessary for successful case 
presentation in advance of trial, assuring 
a higher conviction rate and generally im- 
proved case handling. 

Following completion of these major 
phases of the job, several weeks (in larger 
departments) are spent in carefully observ- 
ing and checking all phases of the new 
program to assure operational smoothness 
and correct application of principles. For 
example, monthly systematic reassignment 
of motorcycle and accident investigation 
officers is carefully checked to assure that 
assignments by hours and areas coincide 
closely with the recorded accident expe- 
rience by hours and areas. Citations are 
checked, by area, to determine whether en- 
forcement attention is being focused on 
those violations which predominate as ac- 
cident causes in that area. If these prin- 
ciples of selective enforcement are not be- 
ing followed, necessary orders or adminis- 
trative changes are secured. 

Such installations require from three 
months (Greenwich, Conn.), to one and a 
half years (Detroit), during which time 
promising officers are sent from the depart- 
ment to the Northwestern University Traf- 
fic Institute to be trained in the traffic 
police administration course, returning in 
time to take places of executive respon- 
sibility in the new program. 

Follow-up work, which is extended on a 
continuous basis after the installation has 
been completed, includes regular consulta- 
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tions and review of progress. In some 
cases, as in Oakland, Calif., because of the 
serious disruption of the entire department 
by the war, a resurvey is made, and some 
of the original work redone, such as re- 
staffing, retraining and realignment of the 
organizational structure. 

The value of good traffic police pro- 
grams is revealed in the records of those 
cities which have installed such programs 
with IACP Traffic Division assistance. 

In almost every case success has followed 
the installation efforts—such that it can 
be stated confidently that reductions of 30 
to 50 per cent can be secured in one to 
two years, if responsible local cooperation 

n be had. 

There are many outstanding examples 
in IACP installation records. Cincinnati’s 
traffic deaths were brought down in three 
years from an annual toll of 129 to 73; in 
Memphis deaths dropped from 48 to 31 in 
the first year; in 1936 and 1937 Cleveland 
had 463 fatalities; the installation com- 
pleted, Cleveland’s toll was cut to 245 in 
1938 and 1939. More importantly, the 
rates stayed down. For example, Detroit 
experienced 2,971 deaths in the nine-year 
period ending January 1, 1937. The major 
phase of the installation was completed 
late in 1937. In the nine years since, De- 
troit has totaled 2,011 deaths. Its rate per 
10,000 registered motor vehicles has gone 
down steadily, despite a marked increase in 
registration and motor vehicle use. 

These are not isolated cases. Since eco- 
nomic and population disturbances may 
have statistically affected any or all of the 
cities, the IACP has developed statistically 
validated comparisons based upon trends 
of cities, comparing the experience of in- 
stallation cities with the trend of all cities 
in the group, employing averages which 
are geometric means of index numbers. 

Table I gives the traffic death experience 
of all IACP installation cities in the 250,- 
000 to 500,000 population group and com- 
pares them to the normal established by 
all other cities in the group. Even such a 
highly conservative comparison indicates 
unmistakably the marked downward trend 
resulting from the installation work. 

But the IACP traffic program does not 
end with installation and survey work. A 
highly important and productive activity 
is the establishment of a regional program 
of traffic officer training in cooperation 
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with variously strategically situated and in- 
terested universities. The field staff par- 
ticipates in the instructional, research and 
publications program of the Traffic In 
stitute. The two organizations took lead- 
ership in the development of short course 
(two-week) training schools at the Univer- 
sity of California, University of Alabama 
and Yale University. Interrupted by war, 
this program now is being re-established 
with New York University substituted for 
Yale. The ultimate objective is the de- 
velopment of a series of autonomous re- 
gional schools offering an extensive pro- 
gram of research, publications and train- 
ing similar to the program of the North- 
western University Traffic Institute. 

The post-war upsurge in traffic deaths 
is a reality. The Northwestern University 
Traffic Institute and the Traffic Division 
of the International Association of Chiefs 
of Police are prepared to make every effort 
to assist police departments in meeting this 
problem with intelligence and with cour- 
age. Every organization and every citizen 
must cooperate with the police and with 
government officials in assuring that provi- 
sions of the Action Program of the Presi- 
dent’s Conference, which includes neces- 
sary enforcement, engineering and educa- 
tional reforms, are adopted. 


Table I 


TRAFFIC DEATH EXPERIENCE OF 
ALL IACP INSTALLATION CITIES 


Compared to Normal Established by All Other Cities 
Population Group—250,000 to 500,000—Motor 
Vehicle Deaths Per 100,000 Population 
Years After Installation 


Cities 1 2 3 4 Avg. 








Atlanta, Ga. ...... 46% —24% —28% —47% —37% 
om § 


—22 
— 7 
— 1 
—20 
—21 
er 
— 3 


-—54 +5 —24 
— 8 
— 3 
—38 
—56 
+31 
—13 


—21 


Cincinnati, .@) 
Columbus, O. ...... +24 
Indianapolis, Ind. —28 
Louisville, Ky. ...— 9 —17 
Memphis, Tenn..— 5 + 9 
Oakland, Calif.....—16 0 
Portland, Ore. . +10 +16 


—19 —6 


—36 
+18 








—22 —3 —25 








Compiled from data in Accident Facts, National 
Safety Council. Installation in Indianapolis was 
not standard. Averages are geometric means of 
index numbers. 








